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Court of Appeals of the District of 

No. 5234. 

L. J. Christopher, Appellant, 

vs. 

Commissioner of Internal Revenue^ 


1 Docket No. 8931. 

L. J. Christopher, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Appearances. j 

For Taxpayer: Geo. E. H. Goodner, Esq. 

For Comm’r: I. R. Blaisdell, Esq.; Geo. H. Koster, 
C. P. A.; H. D. Thomas, Esq.; J. M. Hudson, Eiq. 

Docket Entries. 

1925. 

Nov. 9. Petition received and filed. 

“ 13. Copy of petition served on Solicitor. 

“ 13. Notification of receipt mailed taxpayer. 

Dec. 15. Answer filed by Solicitor. 

“ 18. Copy of answer served on taxpayer, assigned to 

General Calendar. 

1926. 

Mar. 16. Application to take depositions filed by tax¬ 
payer (1) 

“ 24. Orders (2) to take depositions, signed and filed. 

Both sides notified. 

Apr. 16. Motion to vacate above order (3-24-2^) and place 
appeal on Reserve “B” filed by taxpayer (2) 
May 1. Order vacating order of 3-24-26 and placing ap¬ 
peal on Reserve Calendar. Signed and filed. 
Both sides notified. 
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1927. 

Feb. 24. Application for order to take depositions filed by 
taxpayer. 

Mar. 2. Ordered motion of 2-24-27 denied and appeal 


transferred to field calendar for bearing 
Los Angeles, Calif. Signed and filed, 
sides notified. 


5-2-27 

Both 


44 2. Hearing date set 5-2-27 Los Angeles, Calif. 

44 7. Motion to renew application for order to take 

depositions filed by taxpayer. 

44 11. Application for order to take depositions of G. C. 

Hookstratten, et al., filed by taxpayer. 

44 12. Order to take depositions signed and filed. Both 

sides notified. 

44 12. Order restoring proceeding to general calendar 

signed and filed. Both sides notified. 

May 9. Depositions of L. J. Christopher, et al., filed. 
Copy served. 

44 10. Copy of depositions served on G. C. 

44 24. Motion to suppress depositions filed by G. C. 

Copy served 5-28-27 

Aug. 17. Motion to place on circuit calendar filed by tax¬ 
payer. Hearing Los Angeles. 

44 17. Granted. Both sides notified. 


1928. 


Mar. 3. Hearing datp set 4-9-28 Los Angeles, Calif. 

44 7. Hearing date set 4-17-28 Los Angeles, Calif. Re¬ 

vised notice. 

44 8. Notice of appearance of Geo. E. H. Goodner as 

counsel for taxpayer filed. 

2 

Apr. 17. Hearing had before Mr. Milliken on merits. Briefs 
due June 15, 1928. 

May 11. Transcript of hearing of April 17-18-1928 filed. 

June 14. Brief filed by G. C. 

44 15. Brief filed by Taxpayer. 

Oct. 2. Findings of fact and opinion rendered. Mr. Mil¬ 
liken. Judgment will be entered under Rule 
#50. 

1929. 

Jan. 15. Notice of settlement filed by G. C. 

17. Hearing date set on settlement Feb. 13, 1929. 


3 


Feb. 5. 


t i 


i 6 


13. 


44 15. 

44 16. 
June 20. 
“ 99 


Aug. 14. 


i t 


14. 


4 4 14. 

Oct. 12. 


< i 


12 . 


Nov. 29. 

44 30. 

1930. 
Jan. 14. 
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Agreement to computation of deficiency, filed by 
taxpayer. 

Copy of agreement served on G. C. 

Hearing had before Mr. Milliken on con¬ 
tested ? settlement under Rule 50. 

Order of redetermination entered. 

Transcript of hearing of Feb. 13, 1929 filed. 

Motion to fix amount of bond filed by tajxpayer. 

Order fixing amount of bond at $90,00Q. entered. 

Stipulation of venue filed. Court of Appeals of 
D. C. 

Petition for review by Court of Appeals, D. C. 
with assignments of error filed by taxpayer. 

Proof of service filed. 

Order enlarging time to Dec. 2, 1929 fo}: prepara¬ 
tion of evidence and delivery of record papers, 
entered. 

Motion to enlarge time to Dec. 1,1929 fo^ prepara¬ 
tion of evidence and transmission 
filed by taxpayer. 

Motion to enlarge time to prepare evidence and 
deliver record filed by taxpayer. 

Order enlarging time to Jan. 15,1930 fqr prepara¬ 
tion of evidence and delivery of record, entered. 


of record 


< i 


14. 


44 22 . 
44 22 . 

Feb. 3. 
44 5. 


i t 




5. 


10. 


Motion to enlarge time to 2-15-30 to pireapre evi¬ 
dence and transmit record filed by taxpayer. 

Order enlarging time to Feb. 15,1930, fqr prepara¬ 
tion of evidence and delivery of papers entered. 

Statement of evidence lodged. 

Proof of service of statement of evidence and 
notice of hearing 2-5-30 filed. 

Objections to statement of evidence filM by G. C. 

Hearing had before Mr. Sternhagen on 
of evidence. Continued to 3-27-30, 
to file new objections to statement oh or before 
March 27, 1930. | 

Order of continuance to March 27, 19^0 for hear- 
ing on approval of statement of evidence en¬ 
tered. 

Motion for extension to May 1, 1930 fi)r prepara¬ 
tion of evidence and transmission of 
by taxpayer. 


settlement 

respondent 


recQrd filed 
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Feb. 11. 


Mar. 8. 

44 10 . 
44 13. 

44 12 . 
44 20 . 

Apr. 14. 
44 16. 

44 30. 

44 30. 

May 14. 

44 16. 
44 29. 


Order enlarging time to May 1, 1930 for prepara¬ 
tion of evidence and delivery of record, entered. 


Motion to advance date for settlement of state¬ 
ment to March 20, filed by taxpayer. 

Motion granted. 

Objections to statement of evidence filed by G. C. 

Transcript of hearing of Feb. 5, 1930 filed. 

Hearing had before Mr. Marquette on settlement 
of evidence. 

Transcript of hearing of March 20, 1930 filed. 

Order sustaining respondents objection #3 and 
disallowing #1, 2 and #4 entered. 

Motion for enlargment of time to 6-1-30 to prepare 
and deliver record filed. 

Order enlarging time to June 2, 1930 for prepara¬ 
tion of evidence and delivery of record entered. 

Agreed statement of evidence approved and 
ordered filed. 

Praecipe filed, proof of service thereon. 

Order enlarging time to July 1, 1930 for trans¬ 
mission and delivery of record, entered. 


Now, June 9, 1930, the foregoing docket entries certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 


B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

* 

4 Filed Nov. 9, 1925. United States Board of Tax 

Appeals. 


United States Board of Tax Appeals. 
Docket No. 8931. 


Appeal of L. J. Christopher, 2101 South Los Angeles 

Street, Los Angeles, Cal. 

Petition. 

The above named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue in. 
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his deficiency letter (ITrPA-4 IMG 401) dated September 
17, 1925, and in support of his appeal taxpayer avers as 
follows: 

1. Taxpayer is an individual, his address is 2101 South 
Los Angeles Street, Los Angeles, California. 

2. The deficiency letter from which this appeal is taken 
was dated September 17, 1925. 

3. The taxes in controversy are income taxes ijor the cal¬ 
endar year 1921 amounting to $89,501.52. 

4. The determination of the tax contained in said defi¬ 
ciency letter is based on the following errors; 

(a) The addition to the income of taxpayer fqr the year 
1921 of the sum of $192,872.67, under the erroncohs decision 
that this sum constituted a dividend subject to tax. 

(5) The refusal to recognize the fact that the amounts 
in question were received by taxpayer as agenj; for L. J. 
Christopher Company, Incorporated, and that taxpayer was 
a trustee of the said sum. 

5 5. The facts upon which taxpayer relies jin support 
of his appeal are as follows: 

The L. J. Christopher Company of California was and 
is a corporation of which all of the capital stock was owned 
by L. J. Christopher with the exception of qualifying shares 
for the directors. Early in the year 1921, A. HjComey, an 
eastern newspaper man, and Walter Martin, a stockbroker 
of Los Angeles, the latter, the manager of George H. Burr 

6 Company, bankers of national reputation, apprpached Mr. 
Christopher for the purpose of interesting him in refinanc¬ 
ing his company by the sale of a large amount ofj additional 
capital stock, amounting to more than two million dollars 
and based on a high appraisal of the assets and the inclusion 
of a large amount of good will. Mr. Comey and Mr. Mar¬ 
tin had apparently large financial interests aid contacts 
with responsible people and completely convinced Mr. 
Christopher that they could finance the company into a very 
much larger one. 

Accordingly a corporation was formed undet the laws 
of the State of Delaware, named L. J. Christopher Com¬ 
pany, Incorporated, and a contract was drawn ^hereby the 
working assets of the California Company or certain of 
them were sold to the Delaware company in payment for 
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which $125,000 in stock was paid hy the Delaware company 
to the California company or to L. J. Christopher for the 
account of the California company and $125,000 in cash was 
similarly paid to the California company and the remain¬ 
ing* stock of the Delaware company was issued to the pro¬ 
moters of the concern who sold small lots of it to several 
individuals, including Mr. Christopher. 

Within thirtv davs after the transaction had taken 

•f * 

6 place, it was discovered by Mr. Christopher that the 
stock which had been sold, including that given to 

Mr. Comey as a promotion fee and that sold to Mr. Martin, 
had been hypothecated with a local bank for the amount of 
money which had been paid over by the promoters and some 
of the original subscribers. In other words, Mr. Comey 
and his friends put nothing into the company of their own, 
and merely borrowed against the stock given to him and 
sold to them, in order to raise.the payments. 

Mr. Christopher was well and favorably know- at the bank 
with which thev were dealing, and on the strength of Mr. 
Christopher’s name being used, it advanced the money 
although Mr. Christopher had no knowledge that such use 
was being made of Ins name to promote such proceedings. 

At the time the taxpayer discovered the transaction 
with the bank he immediately took steps to secure the re¬ 
turn of the stock. In order to get the stock back for the 
California company it was necessary to buy it at a price of 
$125 a share, but the emergency was so acute that it had 
to be returned to the California company. It will be seen 
that since the Christopher Company realized $70 a share 
and paid $125 a share, it lost $55 on each share so returned. 

Mr. Christopher, being practically the sole owner of the 
California company, had handled its bookkeeping affairs 
in his own way. While the preferred stock was set up as 
an asset to the company the cash was charged to Mr. Chris¬ 
topher’s account and he was thereby under the laws of the 
State of California, a resulting trustee of all the monies 
charged to his account. 

The Revenue Agent, in finding an additional tax, acted 
upon the theory that the California company was dissolv¬ 
ing or liquidating, and that the amount charged to Mr. 
Christopher’s account was the dividend. This is 

7 untrue, and is just' the opposite of the facts. The 
facts were—first, that no dividend was declared cov- 
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ering this alleged income, or any part thereof; second, that 
there was no liquidating dividend because there vfas no in¬ 
tention on the part of the California company to operate 
in any different way than it had been operating theretofore, 
except that title to the working assets was to be in the Dela¬ 
ware company, and no steps toward liquidation had been 
made, nor were any intended; third, it was n'pt a dis¬ 
tribution of assets on dissolution. The compaiiy is still 
in existence and has been in existence continuously and 

i 

there is no intention, and has been no intention, qf dissolv¬ 
ing or disturbing its corporate existence in any way. 

The Commissioner in the sixty day letter, on which this 
petition is based, took the position that the sun} of $192,- 
872.67 constituted a dividend to Mr. Christopher subject 
to tax and that Mr. Christopher was not a trustee for the 
L. J. Christopher Company of California. 

Each of the conclusions of the Commissioner of Internal 
Revenue and the Solicitor of Internal Revenue as indicated 
in the sixty day letter of September 17, 1925 are jprotested. 

Taxpayer in support of his appeal relies upqn the fol¬ 
lowing propositions of law. 

(a) Only income is subject to the tax. 

(b) There was no income to the petitioner herein because 
the money in question never at any time during the taxable 
year belonged to him but always belonged to the corpora¬ 
tion and was at all times subject to the debts of tl}e corpora¬ 
tion and was in all respects the property of the corporation. 

(c) The petitioner handling the money iof the cor- 
8 poration did so as a trustee for the use hnd benefit 
of the corporation and for carrying on the pur¬ 
poses of the corporation. j 

( d ) That the laws of the State of California with respect 
to the wunding up, dissolution and liquidation ofj a corpora¬ 
tion and the distribution of its assets in such cabe apply to 
the transaction here in question and that such laws clearly 
show that the above contentions are well foundqd, and that 
the amount in question did not constitute a dividend liqui¬ 
dating or otherwise. 

A copy or the sixty day letter is hereto attached. 

Wherefore the taxpayer respectfully pray$ that this 
Board may hear and determine his appeal. 

. , L. J. CHRISTOPHER. 
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State of California, 

County of Los Angeles, $s: 

L. J. Christopher, being duly sworn, deposes and says 
that he is the petitioner about named; that he has read 
the foregoing petition and is familiar with the statements 
therein contained and that such statements are true to the 
best of his knowledge and belief. 

[Seal William A. Taylor, Notary Public, Los Angeles 

County, Cal.] 

WILLIAM A. TAYLOR, 

Notary Public. 

Notary Public in and for the County of Los Angeles, 
State of California. 

My commission expires Aug. 18, 1927. 

GEORGE R, JACKSON, 

Attorney for Taxpayer. 

946 Munsey Building, Washington, D. C. 

9 Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to IT :PA4-60D IMG-401. 

Mr. L. J. Christopher, 

2101 South Los Angeles Street, 

Los Angeles, California. 

Sir: 

An audit of your income tax returns filed for the taxable 
years 1920 and 1921 disclosed a deficiency in tax amounting 
to $89,501.52. This deficiency is the result of certain ad¬ 
justments which are s^iown in the attached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924,, you are allowed 60 days from the 
date of mailing of this letter within which to file an appeal 
to the United States Board of Tax Appeals contesting in 
whole or in part the correctness of this determination. 
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Where a taxpayer has been given an opportunity to ap¬ 
peal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer his appealed 
and an assessment in accordance with the filial decision 
on such appeal has been made, no claim in abatement in 
respect of any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of thb deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of IT :P A :4-60D :IMG- 
401. In the event that you acquiesce in a part of the de¬ 
termination, the agreement should be executed 'jvith respect 
to the items agreed to. 

Respectfully, 

D. H. BljAIR, 

Commissioner . 

By-J 

Deputy Commissioner. 

JHP/ELF-4. j 

Inclosures: Statements, Agreement—Form A. 

10 Statement. 

IT :PA 4-60D ■ IMG-401. 

October 17, 1925. 

l ’ 

In re Mr. L. J. Christopher, 2101 South Los Angeles Street, 

Los Angeles, California. 


Year. deficiency in tax. 

1920 . None. 

1921 . $89,501.52 


Under date of March 25,1925 you were advised that since 
the Income Tax Unit could not grant your j contentions, 
your protest against the deficiency in tax for tne year 1921 
would be referred to the Supervising Internal Revenue 
Agent at San Francisco, California. 

Under date of June 8,1925, the Supervising Iiiternal Reve¬ 
nue Agent at San Francisco, California, submitted a report 
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to this office setting* forth the facts in the case to which there 
was no dispute as evidenced by your sworn statement of 
facts, recommending that the case be referred to the So¬ 
licitor of Internal Revenue as two legal questions were 
involved. 

The questions presented in your case are whether the 
amount of $192,872.67 representing the net proceeds from 
the sale by the L. J. Christopher Company of California 
of certain of its assets to the L. J. Christopher Company 
of Delaware constituted a dividend to you subject to tax 
and whether the purchase by you of stock in the Delaware 
corporation in your own name was the act of a trustee. 

It appears that you, under your admitted intention to 
have the California company discontinue as a manufac¬ 
turing and merchandising concern, which as its sole stock¬ 
holder you had every power to do, received, retained and 
must be presumed to have intended to retain to yourself 
personally the proceeds of the sale of the assets of the Cali¬ 
fornia company and the proceeds of the sale of the preferred 
stock of the Delaware company issued to the California 
company, and your action and evidenced intentions must be 
taken as the equivalent of a distribution of the proceeds of 
the sales of property by the corporation under your author- 
itv, to vou its sole stockholder, and made available to vou for 
permanent retention. Your contention that the amounts 
in question were received and held by you as agent of the 
corporation is regarded as without merit for substantially 
the same reasons. 

The Solicitor is accordingly of the opinion that the 
amount so received by you, insofar as it represented tax¬ 
able income, is properly to be regarded as a dividend and 
taxable as such. 

The action of the Revenue Agent as outlined in 

11 report dated October 17, 1924 is, therefore, sus¬ 
tained, disclosing a deficiency in tax as indicated 

above. 

Pavment should not be made until a bill is received from 
•/ 

the Collector of Internal Revenue for your district, and 
remittance should then be made to him. 

JHP/ELF-4. 
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Now, June 9, 1930, the foregoing petition certified from 
the record as a true copy. 


[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

12 Filed Dec. 15, 1925, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 8931. 

Appeal of L. J. Christopher, 2101 S. Los Angeles Street, 

Los Angeles, California. 

Answer. 

i 

i 

The Commissioner of Internal Revenue by his attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for answer to 
the petition of the above-named taxpayer admits, denies, 
and alleges as follows: 

(1) Admits the allegations of paragraphs 1, 2, and 3 of 
the petition. 

(2) Admits that the Commissioner increased the net in¬ 
come of the taxpayer for the year 1921 in th^ amount of 
$192,872.67, representing a liquidating dividend to the tax¬ 
payer. 

(3) Admits that the L. J. Christopher Compjany of Cali¬ 
fornia was and is a corporation all of the capital stock of 
which was owned by the taxpayer during the period in ques¬ 
tion with the exception of qualifying shares of the direc¬ 
tors. 

(4) Admits that a corporation was formed under the 
laws of the State of Delaware with the name of L. J. Chris¬ 
topher & Company, Inc., and that the working assets, or 
certain of them, of the California Company were trans¬ 
ferred by it to the Delaware Company in payment for which 
$125,000.00 of stock of the Delaware Company was issued 
to the California Company. 

(5) Admits that as part of the consideration for said 
transfer the sum of $125,000.00 in cash was paid by the 
Delaware Company, but denies that said amount or any 
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part thereof was paid td> the California Company, or to any 
person other than the taxpayer. 

(6) Admits that the preferred stock of the Dela- 

13 ware Company issued to the California Company 
was set np on the books of the California Company 

as an asset. 

(7) Denies that the amount of cash paid by the Delaware 
Company to the taxpayer or any part thereof was charged 
to the taxpayer. 

(8) Denies generally and specifically each and every alle¬ 
gation contained in the taxpayer’s petition not hereinbefore 
admitted, qualified, /or denied. 

Proposition of Law. 

The distribution to the taxpayer of the amount of $192,- 
872.67 was a liquidating dividend and taxable as a gain or 
profit to the taxpayer. 

Wherefore it is prayed that the appeal of the taxpayer 
be denied. 

A. W. GREGG, 

Solicitor of Internal Revenue , 
Attorney for Commissioner of Internal Revenue. 

Of Counsel: 

THOMAS P. DUDLEY, Jr., 

Special Attorney, Bureau of Internal Revenue. 

Now, June 9, 1930, the foregoing answer certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals. 

14 A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals , 
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United States Board of Tax Appeals. | 

Docket Nos. 8931,16085 and 17448. 

L. J. Christopher, Petitioner, j 

v - ! 

Commissioner of Internal Revenue, Respoifdent. 

L. J. Christopher Company of California, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

L. J. Christopher Company of Delaware, Petitioner, 


v. 


Commissioner of Internal Revenue, Respondent. 

Promulgated October 2, 1928. ! 

i 

Certain withdrawals from a corporation made by a stock¬ 
holder who owned all the stock of the corporation except 
certain qualifying shares, held to be taxable dividends under 
Section 201 of the Revenue Act of 1921. ! 

In the absence of evidence showing when income tax 
returns were filed, held, that the assessment of a deficiency 
is not barred by the statute of limitations. 

The value of the good will of a corporation determined. 

Right to special assessment under Section ^28 of the 
Revenue Act of 1921 denied where the only facts Established 
in evidence are the amount of income and the Amount of 
invested capital of petitioner as determined by respondent. 


George E. H . Goodner , Esq., for the petitione 
George II. Roster f C. P. A., and I. R. Blaisdel\ 
the respondent. 


r. 

, Esq., for 


The above proceedings were consolidated fir hearing 
and decision and all involve deficiencies in tax fir the year 
1921. In the proceeding of L. J. Christophet the defi¬ 
ciency is $89,501.52. In the proceeding of L. pF. Christo¬ 
pher Company of California, hereafter referred;to as Cali- 
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fornia Company, the deficiency is $6,227.17 and in the pro¬ 
ceeding of L. J. Christopher Company of Delaware, here¬ 
after referred to as Delaware Company, the deficiency is 
$20,210.94. Petitioner, L. J. Christopher, asserts that re¬ 
spondent erred— (a) in holding* that petitioner was in 

15 receipt of a taxable dividend in the amount of $192,- 
872.67 and {b) in refusing* to hold that petitioner re¬ 
ceived said amount as trustee for California Company. 
Petitioner California Company asserts—( c ) that the as¬ 
sessment of anv additional tax is barred by the statute of 
limitations; (r/) that there was no actual sale by California 
Company to Delaware Company, upon which a profit was 
realized; (e) that the transaction between said companies 
constituted a reorganization which did not result in taxable 
gain; (/) that respondent in computing* the profit on the 
alleged sale by California Company to Delaware Com¬ 
pany erroneously excluded from cost the value of good will 
acquired by that company in exchange for its capital stock 
and in including in gain the amount of $12,093.46. Peti¬ 
tioner, Delaware Company, asserts (g) that the assessment 
of the additional tax is barred by the statute of limita¬ 
tions; (h) that respondent erred in holding that petitioner’s 
invested capital could be determined; (i) that respondent 
erroneously concluded that there were present during the 
year 1921, in the income and invested capital of said com¬ 
pany no abnormal conditions which would justify him in 
computing the profits tax of petitioner under the provi¬ 
sions of Section 328’ of the Revenue Act of 1921; and ( j) 
that respondent erroneously excluded from said petitioner’s 
invested capital the value of good will acquired by it at 
the time of its organization and the purchase of the assets 
of California Company. 

.Findings of Fact . 

L. J. Christopher entered the wholesale and retail ice 
cream, candy and confectionery business in the year 1887, 
in Los Angeles, California, with a capital of approximately 
$50,000. The business was successful and steadily increased 
in value. Prior to the year 1914, he had acquired 

16 certain real estate and had built thereon an extensive 
plant. The sales grew in volume and by 1914, he was 

selling ice cream in many of the surrounding towns and 
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cities. In 1912, lie registered liis name as trade mark. By 
1914, liis animal sale of ice cream amounted tb approxi¬ 
mately 200,000 gallons. In 1914 he organized California 
Company under the laws of California with a capital stock 
of $400,300, and transferred to it all of the assets of the 
business including the good will, in consideration of all 
of its capital stock except a few qualifying shares. Imme¬ 
diately upon its organization, California Company set up 
on its books, the following statement of its assets and lia¬ 
bilities : 

L. J. Christopher Company. Los Angeles. 

Statement of Assets and Liabilities, June 1, 19li. 


Cash Assets. 


Detai 


1. Revolving Funds. $152.(0 

3. Citizens National Bank. 1,615.41 


Current Assets. 

9. Accounts Receivable. $29,9S44o 

10. Notes Receivable. 1.S3S.06 

11. Accounts Receivable (Anaheim Store) (C. R. 

Ailing) . 2.95S.&) 

12. Stock Subscription. 300.(1)0 


Inventory Assets. 

17. Warehouse . 

IS. Factory Work in Process.Cdy. $2,6S6.22 

IC. 3.163.11 


19. Factory Manufactured Stock.Cdy. $94S.91 

IC. 1,772.59 


20. Store Stock, 


1S,744.$0 


5,S49.S3 


2,721.50 

7,404.62 
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27. Real Estate. 

2S. Buildings . 

30. Outside Investments. 


Property Assets. 


Equipment Assets. 


200 , 000 . 

51,023. 

1 , 212 . 


E 


36. Cafe and Store Furniture and Fixtures. 

37. Factory Machinery and Equipment. 

38. Office Furniture and Fixtures. 

39. Delivery Equipment. 

40. Tubs and Cabinets. 

42. Dish Room Stock. 


$39,2S6 

43,160 

1,722.: 

20,741. 

10,5S1, 

7,433 


I 

49 

77 


Total. 


$1,767.41 


35.0S1.31 


34,719.95 


252,235.16 


122,925.81 
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Deferred Assets. 


Detail. Total. 

47. Advanced Expenses. 1,201.72 

40. Unexpired Insurance. 1,318*05 

50. Delivery Department Supplies. 502.50 

53. Good Will. 17.02S.S2 

- 20,051.09 


Total assets 


Liabilities. 
Current Liabilities. 


$466,7$0.73 


57. Accounts Payable. .$10,126.34 

5S. Notes Payable. 10.000.00 


Reserve Liabilities. 


$29,126.34 


55. Reserve for Depreciation. 37,354.30 

Capital Liabilities. 

72. Capital Stock. 400,300.00 

Total Liabilities. $466,7S0.73 


The actual cash value of the good will of the business of 
L. J. Christopher acquired by California Company was 
$17,028.82. L. J. Christopher was at all times president 
of the California Company and the owner of all its shares 
of stock except the qualifying shares, and certain 
18 small blocks of stock held by employees all of which 
were taken over by L. J. Christopher prior to the 
sale hereafter referred to for par and interest on such 
par value at the approximate rate of seven per cent. From 
the date of its incorporation down to and including the year 
1924, California Company made no formal declaration of 
dividend. During said period, L. J. Christopher withdrew 
from the earnings of California Company from time to time, 
moneys and other personalty. These amounts were charged 
against him on the books of California Company. The 
private account of L. J. Christopher as it appears on the 
ledger of California Company shows that as of February 
28, 1920, said Christopher was charged with the sum of 
$843.36 and that during the remainder of that year he with¬ 
drew in cash and other items, $46,270.92 and that these 
withdrawals were credited by salary in the amount of $11,- 
000 and other items amounting to $1,769.75, leaving a bal¬ 
ance charged against him as of December 31, 1920 of $34,- 
344.53. The private account of L. J. Christopher as it ap¬ 
pears from the ledger of California Company for the 
period January 1, 1921 to December 31, 1923, inclusive, is 
as follows: 
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Immediately to the left of these entries and on the same page appear the following entries which 
were also made in the year 1924 and subsequent to the examination of the books by a revenue agent: 

20 Analysis 

Preferred stock. Del. Co. Agency a/c. Private a/c. 

$66,464.81 
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The income of L. J. Christopher for the year 1921 as com¬ 
puted by respondent was $220,999.06. 

In February 1921 Delaware Company was organized un¬ 
der the laws of Delaware and thereupon the following bill 
of sale was executed: 

For a valuable consideration, receipt of which is hereby 
acknowledged, L. J. Christopher Company, a corporation, 
organized and existing under and by virtue of the laws of 
the State of California, hereinafter referred to as the ven¬ 
dor, of the o>ie part, hereby grants, conveys, and assigns to 
L. J. Christopher Company, a corporation, organized and 
existing under and by virtue of the laws of the State of 
Delaware, hereinafter referred to as the vendee of the other 
part, all that certain personal property consisting of the 
stock of goods, wares, and merchanise, materials manu¬ 
factured articles, machinery, trucks equipment, and all per¬ 
sonal property owned by the vendor herein and which is 
now in and about those certain premises heretofore op¬ 
erated by said vendor on Lots 1, 2, 3, 9, 10, and 11, 
21 of Tract No. 2651, in Los Angeles City, and all prop¬ 
erty, including good will, owned by said vendor, save 
and except real estate (including buildings) and cash (in¬ 
cluding bills and accounts of every kind outstanding). It 
is understood and agreed between said parties that all of 
the said properties are free from encumbrances. 

L. J. CHRISTOPHER CO., 
i a California Corporation, 

Bv L. J. CHRISTOPHER, Pres . 
ALFRED BEALDRY, Secy. 

L. J. Christopher was at this time president of both cor¬ 
porations. The consideration paid by Delaware Company 
to California Company under the above bill of sale was 
$125,000 cash and 1250 shares of its 7 per cent preferred 
stock of the par value of $100 each. The cash was paid by 
the check of Delaware Company payable to California Com¬ 
pany. This check was endorsed by California Company to 
L. J. Christopher who deposited it in bank to his personal 
account. During 1921, Delaware Company retired $25,000 
par value of its preferred stock for the sum of $25,000. The 
check representing this payment was payable to and re- 
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sT. Ij] 


ceived by California Company and by it endorsed to L. J. 
Christopher who deposited it in bank to his (personal ac¬ 
count. Prior to the sale to Delaware Company, California 
Company had placed orders for goods at a $ale price of 
$12,093.46 and had paid this sum to the sellers^ The goods 
were received subsequent to the sale and tuifned over to 
Delaware Company who thereupon paid to California Com¬ 
pany the price, $12,093.46. California Company did not 
dissolve after the sale of part of its assets to Delaware 
Company and is now in existence, holding ancjl controlling 
its remaining assets. The income of Delaware Company 
for the year 1921 as computed by respondent was $124,- 
073.53 and its invested capital for the same period as deter¬ 
mined by respondent was $279,745.85 computed as follows: 

22 Capital stock $275,000; plus additions $14,626, is¬ 
sued on March 31, 1921, prorated for 27^ days, $11,- 
059.65. $220 par of stock issued on September 30, 1921, 
prorated for 93 days $56.05. Total $2S6,115170. Reduc¬ 
tions on account of 250 shares of preferred stock redeemed 
on September 30, 1921, prorated for 93 days, $6,369.85. 

At the hearing respondent introduced in eviqence the fol¬ 
lowing two instruments in writing: 

Income and Profits Tax Waiver for Taxable fears Ended 

Prior to Jan. 1, 1922. 


In pursuance of the provisions of existing Internal Reve¬ 
nue Laws, L. J. Christopher Co. of Calif., a [taxpayer of 
Los Angeles, Calif., and the Commissioner of Internal 
Revenue hereby waive the time prescribed by lkw for mak¬ 
ing any assessment of the amount of income, eicess-profits, 
or war-profits taxes due under any return made by or on 
behalf of said taxpayer for the year (or yeai^s) 1920 and 
1921 under existing revenue acts, or under pij-ior revenue 
acts. 

This waiver of the time for making any assessment as 
aforesaid shall remain in effect until December 31, 1926, 
and shall then expire except that if a notice of a deficiency 
in tax is sent to said taxpayer by registered mail before 
said date and (1) no appeal is filed therefrom with the 
United States Board of Tax Appeals then said date shall 
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be extended sixty days, or (2) if an appeal is filed with 
said Board then said date shall be extended by the number 
of days between the date of mailing of said notice of 
deficiencv and the date of final decision by said Board. 

(Signed) L. J. CHRISTOPHER CO. OF 

CALIFORNIA, 

Taxpayer , 

By C. HOOKSTRATTEN. 

D. H. BLAIR, C. A. D., 

Commissioner. 

If this waiver is executed on behalf of a corporation, it 
must be signed by such officer or officers of the corporation 
as are empowered under the laws of the State in which the 
corporation is located to sign for the corporation, in addi¬ 
tion to which, the seal, if any, of the corporation must be 
affixed. 

23 Income and Profits Tax Waiver for Taxable Years 

Ended Prior to Jan. 1 , 1922. 

IT :E :SM. JRM :D-25761-3. 

In pursuance of thp provisions of existing Internal Reve¬ 
nue Laws L. J. Christopher Company of Delaware, a tax¬ 
payer of Los Angeles, California, and the Commissioner of 
Internal Revenue hereby waive the time prescribed by law 
for making any assessment of the amount of income, ex¬ 
cess-profits, or war-profits taxes due under any return 
made by or on behalf of said taxpayer for the period Feb¬ 
ruary 16 to December 31, 1921 under existing revenue acts, 
or under prior revenue acts. 

This waiver of the time for making any assessment as 
aforesaid shall remain in effect until December 31, 1926, 
and shall then expire except that if a notice of a deficiency 
in tax is sent to said taxpayer by registered mail before 
said date and (1) no appeal is filed therefrom with the 
United States Board of Tax Appeals then said date shall 
be extended sixty days, or (2) if an appeal is filed with said 
Board then said date shall be extended by the number of 
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days between the date of mailing of said notice of deficiency 
and the date of final decision by said Board. 

L. J. CHRISTOPHER CjO., 

Taxpayer, 

C. HOOKSTRATTEN, 

Secy. 


Treas. 


21st & Los Angeles Sts., Los Angeles, Cal. 


D. H. BLAIR, J. G., 

Commissioner . 

i 

Subscribed and sworn to before me this 13th dav of Feb. 
1926. 

WILLIAM A. TAYLOR, 

Notary Public in and for the Count-jt of 

Los Angeles, State of California. 

! 

If this waiver is executed on behalf of a corporation, it 
must be signed by such officer or officers of the corpora¬ 
tion as are empowered under the laws of the State in which 
the corporation is located to sign for the corporation, in 
addition to which, the seal, if any, of the corporation must 
be affixed. 


secretary, 
in behalf 


At the date of the execution of the waiver irj behalf of 
California Company, St. Cuir Hookstratten, who signed 
said waiver in behalf of said company, was its 
St. Cuir Hookstratten, who signed the waiver 

of Delaware Company is now and since some time 
24 in 1921 has continuously been its secretary-treas¬ 
urer. The waiver filed in behalf of Delaware Com¬ 
pany is stamped as received by respondent February 9, 
1926. The waiver in behalf of California Company bears 
no stamp of any kind. The deficiency letter to California 
Company, which is the basis of its appeal was| mailed by 
respondent April 6,1926. The deficiency letter tb Delaware 
Company, which is the basis of its appeal, was! mailed by 
respondent on April 24, 1926. j 

Opinion. 

I 

I 

Milliken: Respondent has determined that Ijj. J. Chris¬ 
topher received in the year 1921 from California Company 
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taxable dividends in tlie net amount of $192,872.67, com¬ 
puted as follows: 


2/15/1921. Balance due L. J. Christopher Co. 

(Calif. |Corp.) . $66,464.81 

2/15/1921. Cash received from L. J. Christopher 

Co. of Delaware on sale of assets 
by the L. J. Christopher Co. of 
California to the L. J. Christopher 

Co. of Delaware . 125,000.00 

Cash received from L. J. Christopher 
Co. of Delaware in cancellation of 
250 shares preferred stock, the 
property of L. J. Christopher Co. 

of California . 25,000.00 

Profit realized on sale of assets to 
Delaware Corp. by California 

Corp. .i. 12,093.46 

sold Mr. Christopher during year 174.22 


$228,732.49 

$3.70 

2,022.06 

4,512.78 

29,321.28 

- 35,859.82 


$192,872.67 

25 In the brief filed in his behalf in these proceedings, 
L. J. Christopher contends (1) that the above net 
amount, if a dividend, was a liquidating dividend and is not 
taxable since he has not recovered the cost of his stock; (2) 
that said net amount was not a dividend but was a liability 
to and an asset of the corporation, and (3) that if a divi¬ 
dend, the total net amount of $192,872.67 should be reduced 
by the sum of $34,344.53, the net amount received by him 
from the corporation prior to January 1, 1921. 

With respect to the first contention, it is to be observed 
that California Company has not been dissolved, that it is 
now in active operation controlling and managing the as- 


Less: 

General expense. 

Unexpired taxes . 

44 insurance ,. 

Federal taxes paid by Mr. 
Christopher . 
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I 

sets reserved in the sale to Delaware Company, and that so 
far as the record discloses, this petitioner ha$ surrendered 
none of his stock for cancellation. Counsel tor petitioner 
discusses this issue as though it is controlled bv Section 
2(c) of the Revenue Act of 1918, when in fact |the deficiency 
should be determined under Section 201 of thel Revenue Act 
of 1921. The pertinent parts of this Section read: 

Sec. 201(a) That the term ‘dividend’ when used in this 
title (except in paragraph (10) of subdivision (a) of sec¬ 
tion 234 and paragraph (4) of subdivision (p) of section 
245) means any distribution made by a corporation to its 
shareholders or members, whether in cash or ih other prop¬ 
erty, out of its earnings or profits accumulated since Feb¬ 
ruary 28, 1913, except a distribution made bv a personal 
service corporation out of earnings or profits accumulated 
since December 31, 1917, and prior to January 1, 1922. 

******* 

( c ) Any distribution (whether in cash or otUer property) 
made by a corporation to its shareholders or members 
otherwise than out of (1) earnings or profits j accumulated 
since February 28, 1913, or (2) earnings or profits ac¬ 
cumulated or increase in value of property apcrued prior 
to March 1,1913, shall be applied against and reduce 
26 the basis provided in section 202 for thfe purpose of 
ascertaining the gain derived or the loss sustained 
from the sale or other disposition of the stock or shares by 
the distributee. 

I 

The first question is whether these withdrawals by this 
petitioner fall within the term “distribution” as used in 
Section 201. It is contended that this must be answered in 
the negative, since it appears that California Company 
made no formal declarations of dividends and also because 
the various withdrawals were entered on the bpoks of Cali¬ 
fornia Company as charges against this petitioner. 

We are dealing with a one man corporation, which so far 
as the record discloses, was conducted by L. J. IChristopher 
as though it was an individual business. That portion of 
his personal account with California Company which was 

4—5234a 
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introduced in evidence discloses that although his salary 
was in the amount of $1,000 per month, he did not withdraw 
any part of it. On the other hand, he withdrew money and 
other items whenever, it appears, he needed them and these 
withdrawals were credited by his salary and other items 
including Victory Bonds. Another pertinent fact is that 
California Company from the date of its organization to 
and including the year 1921, made no formal declaration 
of a single dividend, i Since during all this time this peti¬ 
tioner was the owner of practically all the capital stock of 
California Company and had absolute control, and since the 
onlv distribution of earnings made in these seven years 
were by reason of these withdrawals, we are clearly of the 
opinion that they were distributions made by California 
Company as that term is used in Section 201. See Chatta¬ 
nooga Savings Bank v. Brewer (C. C. A.) IT Fed. (2d) 79; 
Bockius Beatty Company, 1 B. T. A. 939; Walle & Co., Ltd., 
1 B. T. A. 1064; A. C. McLocli <& Co., 11 B. T. A. 816, and 
Moline Dispatch Publishing Co., 11 B. T. A., 934, 
27 promulgated May 2, 1928. 

There is no merit in the contention that the with¬ 
drawals created a debt in favor of California Company. 
There is nothing in the record that to the slightest degree 
indicates that L. J. Christopher executed any notes or other 
evidences of indebtedness or that he paid any interest 
thereon or that interest was charged to his account. In a 
protest filed by him with respondent on July 7, 1925, he 
stated under oath: “That he has made no accounting to 
the California Company for the monies received through the 
sale of the assets to the Delaware Company; that no divi¬ 
dend has been declared by the California Company during 
1921 or any subsequent years.” Similar contentions as to 
the effect of such charges were made and rejected in Chat¬ 
tanooga Savings Bank v. Brewer & Co., Ltd., and Moline 
Dispatch Publishing Co., both supra. Since there is no evi¬ 
dence in the record which indicates that L. J. Christopher 
intended to repay these withdrawals, the mere entries made 
on the books of charges against him cannot convert into an 
asset what was in fact a distribution. In 1924, and after 
an examination of the books of the corporation by a reve¬ 
nue agent, additional entries were made to indicate that 
the withdrawals were held by L. J. Christopher as the agent 
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of California Company. It thus appears th^t on the date 
of the making of the new entries the theory of personal 
indebtedness was abandoned and the theory cff agency was 
substituted. The making of these later entries we regard 
as an afterthought and as of no importance |except to the 
extent that they indicate a new theory to avoid tax liability. 

Petitioner’s contention that the amount cf the distribu¬ 
tion as determined by respondent ($192,872.^7) should be 
reduced by the sum of $34,344.53, which is the net 
28 charge against L. J. Christopher as of December 31, 
1920, is well taken. The petitioner farther faintly 
contends that he should not be charged with the item of 
$12,093.46. The burden rests upon petitioner to overcome 
the findings of respondent on this point. Although he testi¬ 
fied at the hearing, he gave no testimony with Respect to this 
item. It is asserted that since this item dods not appear 
on the transcript of his account as it appears jon the ledger 
of California Company, we should accept this j negative evi¬ 
dence as sufficient to overthrow respondent ’s determination.- 
To this we cannot agree. It may be pointed out, however, 
that the entries made in 1924 contain a charge against this 
petitioner as of 1921 of $62,590.41 with thd explanation 
44 various a/cs”. For all we know, this entry may contain 
the charge of $12,093.46. 

It is essential to the taxation of a distribution by a cor¬ 
poration as a dividend under Section 201 that it was paid 
4 4 out of its earnings and profits accumulated since^ Febru¬ 
ary 28, 1913.” As California Company was organized in 
1914, it only remains to discuss whether uncfler the facts 
presented by the record petitioner has met the burden of 
proof imposed upon him. Respondent has made his deter¬ 
mination to the effect that the distributions were paid 
out of earnings and profits and petitioner h^s introduced 
no evidence whatever to the effect that they] were not so 
paid. The books of the corporation vrere available (in fact 
adjournment of the hearing was taken to eifable counsel 
to investigate these very books) and no attempt was made 
to introduce them or extracts from them relative to earn¬ 
ings or profits. Respondent in statement attached to the 
sixty day letter sent to California Company sets forth a 
surplus and undivided profit account which is in excess of 
the distributions as here determined. In th^ absence of 
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evidence, respondent must be affirmed on this point. 

29 Subject to the deduction of the amount of $34,344.53 
above referred to, respondent’s action in the pro¬ 
ceeding of L. J. Christopher is affirmed. 

California Company pleads that the assessment of the 
deficiency determined against it is barred by the statute 
of limitations. Delaware Company makes a similar plea. 
These allegations were denied by respondent and respond¬ 
ent thereupon placed ip evidence the “waivers” set forth in 
the findings of fact. It is not necessary for us to pass upon 
the validity of these waivers. See however, Trustees for 
Ohio & Big Sandy Coal Co., 9 B. T. A. 617; Keeler Brass 
Company, 10 B. T. A. 3, and Sugar Run Coal Mining Co., 
11 B. T. A. 587. It is sufficient to point out that there is 
no evidence in the record as to when the income and profits 
tax returns of these petitioners were filed. The conten¬ 
tion that everyone is presumed not to have violated the 
law is without merit when applied to these proceedings, 
since the Revenue Act of 1921 (Sections 241 and 227) 
provides that the Collector may grant a reasonable exten¬ 
sion of time not exceeding six months for the filing of 
returns. This precise question was decided adversely 
to petitioner’s contention in Edward M. Lawrence, 3 B. 
T. A. 40; Compare Laivrence v. Ham, 19 Fed. (2d) 643. 
Since it does not appear that the assessment of these de¬ 
ficiencies is barred by limitations, it follows that collection 
is not barred. See Friend M. Aiken, 10 B. T. A. 553, and 
Sugar Run Coal Mining Company, Supra. 

The contentions of California Company that the trans¬ 
actions between it and Delaware Company did not constitute 
a sale but did constitute reorganization are not pressed 
by petitioner, are in direct conflict with the evidence, and 
need not be considered further. California Company fur¬ 
ther contends that respondent erred in excluding 

30 from cost, good will acquired by it from L. J. 
Christopher and by including in the purchase price 

the sum of $12,093.46, which it received from Delaware 
Company under the conditions set forth in the findings of 
fact. 

We are convinced that the private business of L. J. 
Christopher had at the time of the organization of Cali¬ 
fornia Company a good will which possessed value and that 
this value was included in the assets for which the stock of 
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the corporation was issued. The question for decision is 
what was its value. The books of L. J. Christopher are 
lost and we are compelled to resort to the memories of wit¬ 
nesses. L. J. Christopher testified that in 11514 he was 
worth approximately one million dollars, that three-fourths 
of this amount resulted from the business whibh he incor¬ 


porated and that the earnings of the business previous to 
incorporation ran from thirty to forty thousand dollars a 
year. When pressed for dates and amounts, hej became un¬ 
certain and contradictory. He could not state! what were 
the net profits of his business for the years 1916, 1911, 1912 
and 1913. On direct examination, he stated the fralue of his 
business in 1914 was “ about $400,000 or $500,000”. When 
asked on cross-examination what assets composed his net 
worth of one million dollars, he testified tlnv: his plant, 
real estate alone, was worth $500,000 or $600,000 and this 
in the fact of the fact that this same real estate was turned 
into the corporation at a value of $251,023.16. No paid-in 
surplus is or has ever been claimed by reason pf the value 
of this real estate. On the other hand, the manager of the 
business prior to the organization of California Company 
and thereafter of that corporation up to Julyi 1920, who 
had full charge of the business and was familiar with its 
activities and its books, was by no means certain what, if 
any, profits were made in 1913 and 1914. He stated that 
according to his memory no money was lost prior to 
31 1914. If large profits had been made in i:hese years, 

he certainly would have recalled them, since he testi¬ 
fied from the same memory that California Ccjmpany lost 
about $30,000 in 1915 and about the same amount in 1916. 
Neither are we impressed with the testimony bf this wit¬ 
ness to the effect that the value of the business of any small 
wholesale ice cream concern over actual investment was 25 
cents for each gallon sold during the year aiiid that the 
value of the good will of a large established business w’as 
vrorth at least 50 cents for every gallon sold l during the 
year. These statements were made without qualification— 
it mattered not whether the ice cream was sold at a loss 
or at a profit. On cross-examination, he stated that he 
knew of no sale comparable to the sale of California Com¬ 
pany to Delaware Company. However, we are impressed 
by the facts that L. J. Christopher started his business with 
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investment of about $50,000 in 1887, that it grew in value 
until in 1914 it was worth approximately $400,000; that he 
had a trade-name that was valuable, and that he had ex¬ 
tended his trade to outside cities and towns. We also 
recognize the fact that since the books involving these 
transactions are lost, we must resort to the memories of 
the various witnesses. While book value is of little weight, 
we accept the entries! on the books of the California Com¬ 
pany as the value placed upon the good will by the parties 
at the time of the transfer and fix the value of the good 
will as of that date of $17,028.82. In computing the profit 
on sale to Delaware Company, this amount should be added 
to cost. 

It is the contention of this petitioner that since it paid 
$12,093.46 for goods which were thereafter turned over to 
Delaware Company, and was reimbursed by that company 
in precisely the same amount, no gain was made on the 
transaction. This is not precisely the question pre- 
32 seated. The issues are what gain did California 
Company make on its sale to Delaware Company, 
and whether this amount was included in the cost of that 
sale by petitioner in its tax return or by respondent in his 
determination. It may be pointed out that while the bill of 
sale includes “all property’’ with certain well defined ex¬ 
ceptions, and while these goods do not fall within these ex¬ 
ceptions, yet the “goods, wares, merchandise, and ma¬ 
terials” sold were those then “in and about” the premises 
on which the plant was located and that the goods involved 
were not then so situated. The paper is inartificially drawn 
and we are impressed by the construction placed upon it 
by the parties at the time. It is highly improbable that the 
vendee would have made an additional payment for goods 
it had already bought and paid for, even though the same 
person was president of both corporations. We are of the 
opinion that these goods were not included in the assets 
sold for the approximate price of $250,000 and that no gain 
should be determined by reason thereof. 

Delaware Company asserts, first, that respondent erred 
in excluding from its invested capital good will acquired by 
it from California Company. While the bill of sale recites 
that the good will of California Company was a part of 
the assets sold to Delaware Company, there is no evidence 
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in the record which in any way shows the value of such 
good will, if indeed it had any value. The fact that the 
good will of L. J. Christopher had value in 1914, is no 
evidence of the fact that California Compainf had good 
will of value in 1921, or if it had value, what that value then 
was in that year. The value of the good will acquired by 
Delaware Company could easily have been proven if such 
value indeed existed. The books of California Company 
we have pointed out were accessible. We know nothing 
relative to the earnings of California Company enuring these 
years, except that its manager testified that to!the best of 
his recollection the company lost about $3b,000 in the 
33 year 1915 and about the same amount in; 1916. Re¬ 


spondent has determined that the alleged good will 
of California Company had no value in 1921, and petitioner 
has introduced no evidence which indicates that his finding 


was erroneous. 


Next, this petitioner contends that it is entitled to special 
assessment under Section 328 of the Revenue Act of 1921. 
There is no evidence in the record to the effect that it was 
impossible to determine petitioner’s invested capital. In 
fact, respondent has determined it. Nor is there any evi¬ 
dence to the effect that a mixed aggregate of tangible and 
intangible property was paid in for stock aijd that the 
respective values of the several classes of property can¬ 
not be determined. There is no proof of any abnormal 
conditions affecting petitioner’s capital or income. The 
only evidence is the amount of “income” and the amount 
of invested capital as determined by the respondent. 

Section 327(rf) of the Revenue Act of 1921 contains the 
following: 

“This subdivision shall not apply to any Case (1) in 
which the tax (computed without the benefit of tfiis section) 
is high merely because the corporation earned! within the 
taxable year a higher rate of profit upon a normal invested 
capital, * * *” 


Petitioner is not entitled to the benefit of Section 328 of 
the Revenue Act of 1921. See Plainfield Gram po., 9 B. T. 
A. 446. 

Judgment will be entered under Buie 50. 
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Now, June 9, 1930, the foregoing findings of fact and 
opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

34 LTiited States Board of Tax Appeals, Washington. 

Docket No. 8931. 

L. J. Christopher, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Final Order of Redetermination. 

This proceeding haying been called from the day calendar 
of February 13, 1929, for redetermination of the deficiency 
due pursuant to the decision of the Board promulgated in 
this cause on October 2, 1928, and the respondent having 
filed a notice of redetermination to which no exception is 
taken by counsel for petitioner, it is 

Ordered and decided that upon redetermination there is 
a deficiency in tax for the year 1921, in the amount of 
$69,428.62. 

Enter. 

(Signed) JOHN B. MILLIKEN, 

Member United States Board of Tax Appeals. 

Entered Feb. 15, 1929. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Now, June 9, 1930,, the foregoing final order of redeter¬ 
mination certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

I B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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35 United States Board of Tax Appeals. Fjled Aug. 14, 

1929. | 

United States Board of Tax Appeals. 

Docket No. 8931. 

L. J. Christopher, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Court of Review. 

It is hereby agreed and stipulated by and between coun¬ 
sel for the respective parties that review of the Board’s 
decision and order in the above designated proceeding may 
be had before the Court of Appeals of the District of Co¬ 
lumbia in accordance with the statutes made and provided, 
and regulations issued pursuant thereto. 

GEO. E. Ii. GOODNER, 

Counsel for Petitioner. 

C. M. CHAREST, 

General Counsel , Bureau of Internal 

Revenue , Counsel for Respondent. 

Now, June 9, 1930, the foregoing stipulation as to court 
of review certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tab Appeals. 
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36 United States Board of Tax Appeals. Filed Aug. 14, 

1929. 

In the Court of Appeals of the District of Columbia,- 

Term, -. 

No. —. 

L. J. Christopher, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 
Notice of Filing of Petition for Review. 


(Board of Tax Appeals Docket No. 8931.) 


To C. M. Charest, General Counsel, 
Bureau of Internal Revenue, 
Washington, D. C., 

Attorney for Respondent: 


Please take notice that on the 14th day of August, 1929, 
the undersigned will present to the United States Board 
of Tax Appeals and file with the Clerk thereof a petition 
for review by the Court of Appeals for the District of Co¬ 
lumbia of the final order and decision of the Board ren¬ 
dered and entered on its records on February 15, 1929, in 
the appeal of the above named petitioner to said Board, 
Docket No. 8931, a copy of which petition for review is 
attached hereto. 

Dated at Washing-ton, D. C., this 10th day of August, 
1929. 


, GEO. E. H. GOODNER, 

Attorney for Petitioner. 


Address: Munsey Building, Washington, D. C. 


Service of the above notice, accompanied by a copy of the 
said petition, is hereby accepted this 14 day of August, 1929. 

C. M. CHAREST, 

General Counsel , Bureau of Internal 

Revenue , Attorney for Respondent. 
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37 United States Board of Tax Appeals. Filed Aug. 14, 

1929. | 

In the Court of Appeals of the District of Colombia,- 

Term,-. f 

No. —. ! 

I 

L. J. Christopher, Petitioner, 

! 

>■ 

Commissioner of Internal Revenue, Respondent. 

i 

(Board of Tax Appeals Docket No. 8931.) 

Petition for Review of Decision of United States Board of 

Tax Appeals . 

To the Honorable the Chief Justice and the Associate Jus¬ 
tices of the Court of Appeals of the District o|f Columbia: 

Your petitioner respectfully represents to th<p Court: 

I. Jurisdiction. 

1. That petitioner, L. J. Christopher, is a resident of Los 
Angeles, California. 

2. That respondent is the duly appointed and 
missioner of Internal Revenue of the Unitedj 

3. That heretofore petitioner pursuant to lhw appealed 

to the United States Board of Tax Appeals from the re¬ 
spondent’s determination of a deficiency in tax|for the year 
1921, and that the proceeding on the Board’s balendar re¬ 
ceived Docket No. 8931. j 

4. That petitioner desires a review of the Board’s de¬ 
cision in said proceeding and brings this action under the 
provisions of Sections 1001, 1002, and 1003 of 
Act of 1926, as amended by Section 603 of the 
of 1928. 


acting Corn- 
States. 


the Revenue 
Revenue Act 


38 II. Nature of the Controversy. 

1. That petitioner at all times hereinafter m 
President and owned 95 per cent or more of the 
of L. J. Christopher Company of California, & corporation 
engaged in the wholesale and retail ice crearp, candy and 
confectionery business; 


entioned was 
capital stock 
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2. That petitioner had a running account on the books of 
said Company and at sundry times during the year 1921 
received certain moneys from said Company which were 
regularly charged to him on its books; that said Company 
did not declare or pay any dividend during the year 1921; 

3. That petitioner’s running account on said Company’s 
books showed a balance charged against him on December 
31, 1920, of $34,344.53; that between January 1, 1921, and 
February 28, 1921, petitioner received in cash and other 
items $33,620.28 and was credited with salary in the amount 
of $1,500.00, thus leaving a balance charged against him 
of $66,464.81 as the result of said transactions. 

4. That in December 1920 the L. J. Christopher Company 
of California gave an option to purchase its business which 
resulted in the formation of the L. J. Christopher Company 
of Delaware, and consummation of the sale on February 
15, 1921. 

5. That said California Company sold to said Delaware 
Company the stock of goods, wares and merchandise, ma¬ 
terials, manufactured articles, machinery, trucks, equip¬ 
ment, and all property, including good will, owned by the 
vendor, save and except real estate, cash and bills and ac¬ 
counts outstanding; that the purpose of said sale was to 
dispose of its merchandising business so that it could more 
effectively engage in the real estate and investment busi¬ 
ness; 

6. That the consideration paid by the Delaware Com¬ 
pany to the California Company was $125,000.00 in cash 
and 1250 shares of its seven per cent preferred stock of 
the par value of $100.00 per share. 

7. That a certificate for said 1250 shares of preferred 
stock was issued to and retained by the California Com¬ 
pany, and the check representing the cash payment was 
made payable to and received by said California Company 
and by it endorsed to petitioner who deposited the same in 
his individual bank account; and that the California Com¬ 
pany charged petitioner’s personal account on its books with 

$250,000.00 as of February 28, 1921. 

39 8. That in December, 1921, the L. J. Christopher 

Company of Delaware retired 250 shares of its pre¬ 
ferred stock; that the California Company received the check 
for $25,000.00 in payment thereof and endorsed it over to 
petitioner who deposited same in his personal bank account; 
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and that said California Company charged petitioner with 
the amount of the check on its books. 

9. That both petitioner and the California Corrjpany have 
at all times considered the debit balance of petitioner’s 
account (which account is set forth in extenso in tpe Board’s 
finding of fact), as an asset of the L. J. Christopher Com¬ 
pany of California, and a liability of petitioner. ! 

10. That pursuant to law petitioner filed an J individual 

income tax return for the year 1921 oil whiclji a tax of 
$1,091.52 was assessed and paid. j 

11. That in auditing said return respondent determined 
petitioner’s net income to be $220,999.06, and in prriving at 
said amount included therein as taxable dividend the sum 
of $192,872.67, computed as follows: 


2/15/1921. Balance due L. J. Christopher Co. 

(Calif. Corp.) . 

2/15/1921. Cash received from L. J. Christo¬ 
pher Co. of Delaware on sale of 
assets by the L. J. Christopher 
Co. of California to the L. J. 
Christopher Co. of Delaware. .. 
Cash received from L. J. Christo¬ 
pher Co. of Delaware in cancella¬ 
tion of 250 shares preferred stock, 
the property of L. J. Christopher 

Co. of California . 

Profit realized on sale of assets to 
Delaware Corp. by California 

Corp. 

Accrued interest on Liberty Bonds 
sold Mr. Christopher during year 


i $66,464.81 

125,000.00 

I 

i 

! 

25,000 00 

12,093.46 
! 174.22' 


Less: 

General expense . $3.70 

Unexpired taxes . 2,022.06 

Unexpired insurance . 4,512.78 

Federal taxes paid by Mr. 

Christopher . 29,321.28 


228,732.49 


35,859.82 
$192,872.67 
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12. That the item of $12,093.40 in the foregoing para¬ 
graph represents money paid by the Delaware Corporation 
to the California Cprporation in carrying out the afore¬ 
mentioned sale by the latter to the former, but said amount 
is not charged to petitioner on the California Company's 
books and was never received by petitioner. 

40 13. That pursuant to said audit respondent noti¬ 

fied petitioner of a deficiency in tax for the year 1921 
of $89,501.52, which,said notice was mailed by registered 
letter dated September 17, 1925. 

14. That in due time petitioner appealed to the United 
States Board of Tax Appeals from said deficiency notice, 
and that the Board heard the appeal on April 17th and 18th, 
1928, and promulgated its findings of fact and decision on 
October 2, 1928, wherein it found and held that subject to 
a reduction of $34,344.53 for charges to petitioner prior to 
1921, the respondent's determination that petitioner re¬ 
ceived in 1921 a taxable dividend of $192,872.67 was proper. 

15. That pursuant to its findings and decision, the Board 
entered its final order of redetermination on Februarv 15, 
1929 wherein it ordered and found that there is a deficiency 
in tax for the year 1921 in the amount of $69,428.62. 

III. Designation of Court of Review. 

That a review of the said decision and order of redeter¬ 
mination of the Board of Tax Appeals in said proceeding 
(B. T. A. Docket Nq. 8931) is now sought in the Court 
of Appeals of the District of Columbia in accordance with 
a stipulation between the parties filed with the Board pur¬ 
suant to the provisions of Section 1002 ( d) of the Revenue 
Act of 1926. 


IV. Assignments of Error 

That petitioner, as a basis for review, makes the follow¬ 
ing assignments of error: 

1. The Board of Ta,x Appeals erred in finding and hold¬ 
ing that amounts of money received by petitioner in 1921 
from the California Company, aggregating $146,434.68, and 
charged to him on said Company's books were dividends to 
petitioner. 
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2. The Board of Tax Appeals erred in finding ahd holding 
that the sum of $12,093.46 was a dividend received by peti¬ 
tioner in 1921 from the California Company when the same 
was not charged to petitioner on the California Company 
books and was not received by petitioner at all. 

3. The Board of Tax Appeals erred in finding and hold¬ 
ing that petitioner received a taxable dividend or distribu¬ 
tion from the California Company in the amount of $158,- 

528.14 when under the provisions of Section 201 (/) of 
41 the Revenue Act of 1921 no such amount was avail¬ 
able to said Company for the payment of dividends. 

4. The Board of Tax Appeals erred in assuming (as did 
the Commissioner of Internal Revenue) that petitioner re¬ 
ceived a dividend when all the evidence is to the (Contrary. 

5. The Board of Tax Appeals erred in imputing to peti¬ 
tioner and to the California Company illegal action in the 
payment of dividends contrary to law, when bjv imputing 
legal acts the transactions could not constitute dividend 
payments. 

Wherefore, petitioner prays that this Honorable Court 
will review the said findings, decision, opinion, and order 
of redetermination of the Board of Tax Appeals and re¬ 
verse and set aside same insofar as the aforesaid assigned 
errors apply, and therein find for petitioner, and| grant such 
other and further relief as petitioner may be entitled to or 
which to the Court may seem equitable and proper. 

GEO. E. H. GOODNER, 

GEO. E. H. GOODNER, 

Attorney for Petitioner. 

Address: Munsey Building, Washington, D. C. 

PAUL D. BANNING, 

Of Counsel. 

District of Columbia, ss: 

Personally appeared before me, a Notary Public in and 
for the District of Columbia, Mr. Geo. E. H. G^odner, who 
being duly sworn according to law deposes arid says that 
he is the Attorney for the above named petitiorier, and that 
as such he has authority to sign and did sign tljie foregoing 
petition; that he has read the same and that tjhe facts set 
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forth therein are true to the best of his knowledge and be¬ 
lief, and that the said petition is signed in good faith. 

GEO. E. H. GOODNER. 

Subscribed and sworn to before me this 10th day of 
August, 1929. 

[Seal Florence H. Stephenson, Notary Public, District 

of Columbia.] 

FLORENCE M. STEPHENSON, 

Notary Public. 

My commission expires April 28, 1931. 

Now, June 9, 1930,' the foregoing petition for review, 
notice of filing and proof of service certified from the record 
as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

42 LTiited States Board of Tax Appeals. Filed Mav 

14, 1930. 

In the Court of Appeals of the District of Columbia,- 

Term,-. 

No. —. 

L. J. Christopher, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

(Board of Tax Appeals Docket No. 8931.) 

Statement of Evidence. 

In addition to the facts set out in the Findings of Fact 
by the Board of Tax Appeals, the following evidence is 
deemed material to the due presentation of the Assignments 
of Error: 

The following statement shows the manner in which the 
Commissioner of Internal Revenue computed the amount 
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of $192,872.67, which he included in income of petitioner as 
a dividend from the L. J. Christopher Company of Cali¬ 
fornia in 1921: I 

2/15/1921. Balance due L. J. Christopher Co. 

(Calif. Corp.) . \ 66,464.81 

2/15/1921. Cash received from L. J. Christo¬ 
pher Co. of Del. on sale of assets 
by the L. J. Christopher Co. of 
California to the L. J. Christo¬ 
pher Co. of Delaware. j 125,000.00 

Cash received from L. J. Christo¬ 
pher Co. of Delaware in cancella¬ 
tion of 250 shares pfd. stock, the ! 
property of L. J. Christopher Co. j 

of California . 25,000.00 

Profit realized on sale of assets to 


Del. corporation by California 

corporation . 12,093.40 

Accrued interest on Liberty Bonds 

sold Mr. Christopher during year 174.22 

$228,732.49 

Less: 

General expense . 3.70 

Unexpired taxes . 2,022.06 

“ insurance . 4,512.7S 

Federal taxes paid by Mr. 

Christopher . 29,321.28 j 

- 35,859.82 

l 

J $192,872.67 

Mr. St. Cuir Hookstratton, a witness on behalf of peti¬ 
tioner, testified that the item of $12,093.46, appearing in the 
foregoing statement, represented a reimbursement to the 
L. J. Christopher Co. of California by the L. J. Christopher 
Company of Delaware, for goods purchased hjf the former 
and turned over to the latter, and that the sape item had 
been charged to L. J. Christopher by the Commis- 
43 sioner of Internal Revenue and include^ in his 1921 
income. 
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The following is a photostat copy of the ledger 
sheet showing the private account of L. J. Chris¬ 
topher on the books of L. J. Christopher Company of Cali¬ 
fornia from January 1, 1921 to December 31, 1923. The 
entries appearing in the upper right-hand corner of said 
ledger sheet and segregated by the irregular line drawn 
thereon in red, are the only entries made in said account in 
the year 1921. All other entries appearing on said sheet 
were made some time after the books and records of the 
Company had been examined by an Agent of the Bureau 

of Internal Revenue in the vear 1924. 

* 

(Here follows photostat, marked page 44.) 


The following is the Commissioner’s computation 
45 of invested capital of the L. J. Christopher Company 
of California as of January 1, 1921. (Bureau Let¬ 
ter, April 6, 1926, to L. J. Christopher Company of Cali¬ 
fornia.) 

Invested Capital. 


Capital stock .i. 

Surplus . 

Undivided profits .... 
Reserve for losses ... 
Reserve for income tax 


407,400.00 

51,839.36 

111,376.46 

5,434.89 

5,982.48 


Total books Januarv 1 


$582,053.19 


Additions : 

1. J. L. Christopher. 174.22 

2. Capital assets . 910.85 

- 1,085.07 

Total . j . 583,138.26 


Deductions: 

3. Stock subscription . 7,400.00 

4. Good will . 11,807.52 

5. Income tax . 14,128.28 

6. Dividends . 152,224.41 

- 195,560.21 

Balance . $387,578.05 

7. Inadmissibles ;.. 38,408.98 

Invested capital . $349,169.07 
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Explanation. 

1. Accrued interest on Liberty Bonds sold to!Mr. Chris¬ 
topher. 

2. Buildings . 167.00 

Factory Machinery. 47.50 

Delivery equipment. 480.00 

Warehouse equipment. 216.35 


Capital assets . . 


$910.85 


The above assets previously charged off have been re¬ 
stored to the asset account so that the account represents 
cost thereof. j 

3. Stock subscriptions which have not been pkid for. 

4. Good will on books of no value. 

5. 1920 Income tax $30,712.38 X .4226.$12,979.05 

Prior years deficiencies. . 1,149.23 


14,128.28 


Income Tax. 


Adjusted in accordance with Article 845, Regulations 62. 

6. Dividends are adjusted in accordance with Art. 858 

of Reg. 62. I 

7. Inadmissible assets are adjusted in accordance with 
Section 326 (c) of Revenue Act of 1921. 

The foregoing is a true and correct statement of 
46 all the evidence in this cause which, in addition to 
the facts set out in the Board’s Finding^ of Fact, is 
material to the due consideration of the errors assigned. 

GEO. E. H. GOODNER, 

Attorney for Petitioner. 

Address: Munsey Building, Washington, D. C. 

Respondent has no objection to the foregoing statement 
of evidence. 

C. M. CHARESTf, 

F. | 

General Counsel ? Bureau of Internal Revenue, 

Attorney for Respondent s 
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The foregoing is a correct statement of the evidence as 
settled by the Board this 14th day of May, 1930. 

LOGAN MORRIS, 

Member U. S. Board of Tax Appeals. 


Now, June 9, 1930, the foregoing statement of evidence 
certified from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


47 United States Board of Tax Appeals. Filed May 

16, 1930. 


In the Court of Appeals of the District of Columbia. 


B. T. A. Docket No. 8931. 


L. J. Christopher, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Designation of Record. 

To the Clerk of the Upited States Board of Tax Appeals: 

Will you please include in the transcript of record for 
the Court of Appeals of the District of Columbia the fol¬ 
lowing : 

1. The docket entries of proceedings before the Board. 

2. The pleadings before the Board (Petition and An¬ 
swer). 

3. The Board’s Findings of Fact and Opinion promul¬ 
gated October 2, 1928. 

4. The Board’s Final Order of Redetermination entered 
February 15, 1929. 

5. The Stipulation as to court of review. 

6. The petition for review. 

7. The statement of evidence as settled by the Board. 

8. The orders enlarging time to prepare and transmit 
record to Clerk of Court entered October 12, 1929; Novem- 
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ber 30, 1929; January 14, 1930; February 11|, 1930; and 
April 30, 1930. j 

Respectfully, 

GEO. E. H. GOODNER, 

GEO. E. H. GOODNEif, 

Munsey Building , Washington , D. C., 

Attorney for Petitioner. 

I hereby acknowledge receipt of copy of the ^bove desig¬ 
nation of record this 16th dav of May, 1930. 

C. M. CHARES^, 

F. 

General Counsel , Bureau of Internal Revenue, 

Attorney for Respondent. 

Now, June 9, 1930, the foregoing designation of record 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tai Appeals. 

48 United States Board of Tax Appeals. 

Docket No. 8931. 

L. J. Christopher, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it i£ 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers petition 
for review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and it is hereby 
extended to December 2, 1929. 

(Signed) BENJAMIN H. LITTLETON, 

Member. 

\ 

Dated Washington, D. C., October 12, 1929. 

A true copy. Teste: 

[Sea! U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBL! 

Clerk U. S. Board of Tati Appeals . 
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49 United States Board of Tax Appeals. 

Docket No. 8931. 

L. J. Christopher, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the lime for preparation of evidence and 
transmission and delivery of record papers sur petition 
for review of the above entitled proceeding in the Court of 
Appeals of the District of Columbia be and it is hereby 
extended to Januarv 15, 1930. 

(Signed) . LOGAN MORRIS, 

! Member. 

Dated Washington, D. C., November 30, 1929. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals- 
50 United States Board of Tax Appeals. 

Docket No. 8931. 

L. J. Christopher, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for preparation of evidence and 
transmission and delivery of record papers sur petition 
for review of the above entitled proceeding in the Court of 
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Appeals of the District of Columbia be and it jis hereby 
extended to February 15, 1930. 

(Signed) ' LOGAN MORRIS, 

Member. 

j 

Dated Washington, D. C., January 14, 1930. j 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

I 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

i 

51 United States Board of Tax Appeal^. 

i 

Docket No. 8931. j 

L. J. Christopher, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time . ! 

On motion of counsel for the petitioner, it is 
Ordered that the time for preparation of ey 
transmission and delivery of record papers sur petition 
for review of the above entitled proceeding in file Court of 
Appeals of the District of Columbia be and it is hereby 
extended to May 1, 1930. 

(Signed)' LOGAN MORRIS, 

Member. 

i 

Dated Washington, D. C., February 11, 193(f). 

l 

A true copy. Teste: j 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 


idence and 


B. D. GAMBLE, 

Clerk U. S . Board of Taty Appeals. 
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52 United States Board of Tax Appeals. 

Docket No. 8931. 

L. J. Christopher, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent 

Order Enlarging Time. 

On motion of counsel for the petitioner it is 
Ordered that the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the Court of 
Appeals for the District of Columbia, be and it is hereby 
extended to June 2, 1930. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., April 30, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

53 United States Board of Tax Appeals. 

Docket No. 8931. 

L. J. Christopher, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent, 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled pro- 
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ceeding in the Court of Appeals for the District of Columbia, 
be and it is hereby extended to July 1, 1930. 

(Signed) LOGAN MORRIS, 

Member. 

Dated Washington, D. C., May 29, 1930. 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBLE, 

Clerk. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 

Endorsed on cover: Board of Tax Appeals. No. 5234. 
L. J. Christopher, appellant, vs. Commissioner of Internal 
Revenue. Court of Appeals, District of Columbia. Filed 
Jun. 14, 1930. Henry W. Hodges, clerk. 
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April Term, 1930. 


No. 5234. 


L. J. Christopher, Appellant, 


Commissioner of Internal Revenue, Appellee. 


On Petition for Review of Decision of the United States 

Board of Tax Appeals. 


APPELLANTS BRIEF. 


I. STATEMENT OF THE CASE. 

This case is before the Court on petition for review 
of the decision of the United States Board of Tax 
Appeals. 

Appellant appealed to the Board from a 60-day 
letter of the Commissioner of Internal Revenue dated 
September 17, 1925, wherein the Commissioner assented 
a deficiency in income tax of $89,501.52 for the year 
1921 (R. 8-10). 

The appeal was consolidated for trial before the 
Board on April 17, 1928, with two other compahion 
cases, the appeals of L. J. Christopher Company of 
California and L. J. Christopher Company of Delaware 
(R. 13). 



In the appeal before the Board, appellant alleged 
error on the part of the Commissioner of Internal 
Revenue in including in his 1921 income the sum of 
8192,872.67 as a liquidating dividend received by him 
from the L. J. Christopher Company of California. 
Part of this amount was charged to appellant on the 
Company’s books prior to January 1, 1921; part of it 
was charged on the Company’s books during 1921; and 
part of it w’as not charged on the Company’s books at 
all. The Board found that 834,344.53 of the amount 
which the Commissioner had included in appellant’s 
income as a taxable dividend was charged to him on the 
Company’s books prior to January 1, 1921, and there¬ 
fore w’as not a taxable distribution in 1921, but as to 
the balance of the amount the Board held that it was 
not a liquidating dividend but in fact a dividend from 
earnings and taxable as such. 

The Board’s combined findings of fact and opinion 
in the three appeals were promulgated October 2, 
1928 (R. 13-31), and its Final Order of Redetermina¬ 
tion (decision) in this case vras entered February 15, 
1929, wherein it gave effect to its findings and opinion 
by including in appellant’s 1921 income the sum of 
8158,528.14 as a taxable distribution and found and 
determined a deficiency in tax of 869,428.62 (R. 32). 

II. FACTS. 

The L. J. Christopher Company of California was 
incorporated in 1914 and took over for its stock the 
ice cream, candy, and confectionery business of L. J. 
Christopher, this appellant. From that time until 
after December 31, 1921, appellant owned substantially 
all the stock of said corporation and was its president 
(R. 15-16). 
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Appellant had an open running account on the cor¬ 
poration’s books wherein he was charged with amount^ 
received from the corporation and credited with salary 
and amounts contributed to the corporation. Saicji 
account showed a debit balance in favor of the corporal 
tion on December 31, 1920, of $34,344.53 (R. 16 an<|l 
Exhibit B opposite p. 42 of printed record). During 
the year 1921 there were further sundry debits and 
credits as shown in the photo-lithograph copy of saip 
ledger account, which appears opposite page 42 of thb 
printed record. Those entries appearing in the uppdr 
right hand corner of said ledger account and segregated 
by the irregular red line drawn thereon are the only 
charges and credits which were made during the ye4r 
1921. All other entries appearing thereon were made 
by the corporation’s accountant some time in 19^4 
after an examination of the books by a revenue ageiit 
(R. 42). | 

On February 15, 1921, the California corporatidn 
sold its ice cream, candy, and confectionery business 
and the assets related thereto to the L. J. Christopher 
Company of Delaware but continued its existence ai)d 
retained its real estate and other investments (R. 20). 
Of the proceeds of the sale, $125,000 in cash add 
$125,000 in preferred stock were turned over to appel¬ 
lant for safe keeping and were charged to him, on Feb¬ 
ruary 28, 1921, in the aforesaid account (R. 20 add 
copy of account opposite page 42 of record). Later in 
the year $25,000 of the preferred stock held by appel¬ 
lant was redeemed and retired by the Delaware Com¬ 
pany and appellant received the cash and surrendered 
that amount of stock (R. 20-21). | 

The California Company declared no dividends frdm 
the date of its organization to the end of 1921 (R. 16). 
Its total earnings available for payment of dividends 


January 1, 1921, were SI 10,661.35, as shown in Appen¬ 
dix A, made a part hereof. 

Appellee determined the taxable net income of appel¬ 
lant for 1921 to be S220,999.06 (R. 20) by including 
therein the sum of $192,872.67 as a liquidating dividend 
received from the California Company, which amount 
is shown by the record to have been arrived at as follows 
(R. 41): 

“2/15/1921. Balance due L. J. Christo¬ 
pher Co. (Calif. Corp.).. $66,464.81 
2/15/1921. Cash received from L. J. 

Christopher Co. of Del. 
on sale of assets by the 
L. J. Christopher Co. of 
California to the L. J. 

Christopher Co. of 

! Delaware. 125,000.00 

Cash received from L. J. 

Christopher Co. of 
Delaware in cancella¬ 
tion of 250 shares pfd. 
stock, the property of 
L. J. Christopher Co. 


of California . 25,000.00 

Profit realized on sale of 
assets to Del. corpora¬ 
tion by California Cor¬ 
poration.. 12,093.46 

Accrued interest on 
Liberty Bonds sold Mr. 

Christopher during year 174.22 


i 

I 


Less: 


$228,732.49 


General expense. $3.70 

Unexpired taxes. 2,022.06 

Unexpired insurance. 4,512.78 

Federal taxes paid by Mr. 
Christopher. 29,321.28 


35,859.82 


$192,872.67” 







5 


The Board of Tax Appeals eliminated $34,344[53 
from the amount determined by appellee and fodnd 
and held that distributions in the amount of 
$158,528.14, constituting taxable dividends, were m^de 
to appellant by the L. J. Christopher Company | of 
California during the year 1921 and that, of this 
amount, $157,120.28 was distributed during the f}rst 
60 days of 1921. (For computation of the amounts 
see Appendix B, made a part hereof.) 

Of the $158,528.14 found by the Board to be taxajble 
dividends to appellant in 1921, $12,093.46 was ^iot 
charged to appellant on the books of the California 
Company. (See ledger sheet opposite p. 42 of record 
showing no such charge.) This item represents the 
amount paid by the Delaware Company to the Cali¬ 
fornia Company for goods purchased by the fonder 
from the latter some time after February 15, 1921 
(R. 21 and 41). 


III. ASSIGNMENTS OF ERROR. 


1. The Board of Tax Appeals erred in finding and 
holding that amounts of money received by petitioner 
in 1921 from the California Company, aggregating 
$146,434.68, and charged to him on said Company’s 
books were dividends to petitioner. j 


2. The Board of Tax Appeals erred in finding and 
holding that the sum of $12,093.46 was a dividend 
received by petitioner in 1921 from the California 
Company when the same was not charged to petitioner 
on the California Company books and was not received 
by petitioner at all. 


3. The Board of Tax Appeals erred in finding knd 
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holding that petitioner received a taxable dividend or 
distribution from the California Company in the amount 
of $158,528.14 when under the provisions of Section 
201(f) of the Revenue Act of 1921 no such amount was 
available to said Company for the payment of dividends. 

4. The Board of Tax Appeals erred in assuming 
(as did the Commissioner of Internal Revenue) that 
petitioner received a dividend when all the evidence is 
to the contrary. 

5. The Board of Tax Appeals erred in imputing to 
petitioner and to the California Company illegal action 
in the payment of dividends contrary to law, when by 
imputing legal acts the transactions could not constitute 
dividend payments. 

IV. QUESTIONS PRESENTED. 

The foregoing statement of the case, facts and 
assignments of error present the following questions, 
viz: 

1. Did the Board have jurisdiction to re-frame the 

issues set out in the pleadings and to determine 
that there was a dividend paid out of earnings, 
when the only issue raised in the pleadings was 
whether or not there was a liquidating dividend? 

2. Did appellant receive a dividend or dividends 

from the California Company in 1921? 

3. If appellant did receive dividends from the Cali¬ 

fornia Company in 1921, what was the amount 
thereof? 
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V. THE LAW. 

The provisions of the statute which are involved 
are found in Section 201 of the Revenue Act of lj)21 
and are as follows: j 

“Sec. 201(a) That the term 1 dividend 7 wjien 
used in this title (except in paragraph (10) of 
subdivision (a) of section 234 and paragraph (4) 
of subdivision (a) of section 245) means any qis- 
tribution made by a corporation to its shareholders 
or members, whether in cash or in other property, 
out of its earnings or profits accumulated sihce 
February 28, 1913. * * * j 

(b) For the purposes of this Act every distri¬ 
bution is made out of earnings or profits, and from 
the most recently accumulated earnings or profits, 
to the extent of such earnings or profits accumu¬ 
lated since February 28, 1913; but any earnings 
or profits accumulated or increase in value of 
property accrued prior to March 1, 1913, may be 
distributed exempt from the tax, after the earnings 
and profits accumulated since February 28, 1913, 
have been distributed. * * * 

(e) For the purposes of this Act, a taxable 
distribution made by a corporation to its share¬ 
holders or members shall be included in the gifoss 
income of the distributees as of the date w T hen jthe 
cash or other property is unqualifiedly made 
subject to their demands. 

(f) Any distribution made during the first 
sixty days of any taxable year shall be deemecjl to 
have been made from earnings or profits accumu¬ 
lated during preceding taxable years: but ^iny 
distribution made during the remainder of the 
taxable year shall be deemed to have been mMe 
from earnings or profits accumulated between the 
close of the preceding taxable year and the dat^ of 
distribution, to the extent of such earnings or 
profits, and if the books of the corporation do not 
show the amount of such earnings or profits, jthe 
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earnings or profits for the accounting period within 
which the distribution was made shall be deemed 
to have been accumulated ratably during such 
period. This subdivision shall not be in effect 
after December 31, 1921/ 7 

VI. ARGUMENT. 

The foregoing questions furnish the logical basis of 
this argument. 

1. Did the Board have jurisdiction to re-frame the issues 
set out in the pleadings and to determine that there 
was a dividend paid out of earnings , when the only 
issue raised in the pleadings was whether or not 
there was a liquidating dividendf 

In its opinion the Board says: 

“L. J. Christopher contends (1) that the above 
net amount ($192,872.67), if a dividend, w r as a 
liquidating dividend and is not taxable since he 
has not recovered the cost of his stock.” (R. 24.) 

This is a misstatement of the Board as will appear 
hereinafter. 

Appellant in his petition to the Board said (R. 6-7): 

“The Revenue Agent, in finding an additional 
tax, acted upon the theory that the California 
Company; was dissolved or liquidating , and that 
the amount charged to Mr. Christopher’s account 
w'as the dividend. This is untrue, and is just the 
opposite of the facts. The facts were—first, that 
no dividend was declared covering this alleged in¬ 
come, or any part thereof; second, that there was no 
liquidating dividend because there was no intention 
on the part of the California Company to operate 
in any different way than it had been operating 
theretofore, except that title to the working 
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assets was to be in the Delaware Company, arid 
no steps toward liquidation had been made, nor 
were any intended; third, it was not a distribution 
of assets on dissolution. The company is still m 
existence and has been in existence continuously 
and there is no intention, and has been no intention, 
of dissolving or disturbing its corporate existence 
in any way ” (Italics supplied.) 

i 

The Commissioner of Internal Revenue in his answer 
said (R. 11 and 12): 

“(2) Admits that the Commissioner increased 
the net income of the taxpayer for the year 1921 
in the amount of $192,872.67, representing a liquida¬ 
tion dividend to the taxpayer. * * * 

“The distribution to the taxpayer of the amount 
of $192,872.67 was a liquidating dividend and tax¬ 
able as a gain or profit to the taxpayer.” (Italics 
supplied.) 

I 

i 

i 

The case was tried on the pleadings and appellant 
presented his evidence on the theory that j;he 
$192,872.67, alleged liquidating dividend, was in fact 
not a liquidating dividend because the L. J. Christopher 
Company of California had no intention of dissolving 
and liquidating and was in fact continuing its existence 
and investing its funds in securities and real estrite. 
This proposition was clearly argued in appellant’s 
brief and where the Board finds authority to say tlhat 
appellant contended that said amount was a liquidating 
dividend is not known. The fact is that appellant 
argued just the opposite because the Commissioner of 
Internal Revenue had asserted it to be a liquidating 
dividend, as shown by the pleadings quoted above, j It 
was not necessary for appellant to go any further under 
the pleadings than to show that the California Company 
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was still in existence and had no intention of dissolving 
and liquidating in 1921. 

The Board’s misstatement as to what appellant 
contended furnished the basis for the Board to re-frame 
the issues and to decide the case on another theory not 
advanced by the parties. The Board of course knew 
that appellant successfully refuted the contention of 
the Commissioner of Internal Revenue that the 
$192,872.67 was a liquidating dividend. If the question 
as decided by the Board had been at issue so that 
appellant had been required to present his contentions 
and evidence, most certainly he would have pointed 
out to the Board that there could not be a taxable 
dividend from earnings in excess of the actual accumu¬ 
lated earnings* and the Board would have avoided the 
error which it committed in finding that there w r as a 
taxable dividend in excess of the available earnings 
(discussed hereinafter). 

The question here is, Can the Board re-frame the 
issues between the parties? 

The rule is universal that Appellate Courts will not 
consider questions not raised below. Then is it proper 
for the Board to consider a question not raised by the 
pleadings? If it can do so, then what is the use of 
pleadings and trials on the issues? And what would 
be the basis for judicial review? 

The Board’s rules provide for the filing of a petition 
and an answer in order to frame the issues. The Board 
has held many times that it will not consider a question 
not raised by the pleadings. W. P. Weaver, 2 B. T. A. 
709; W. A. Roth, 4 B. T. A. 834; H. D. Croswel, Inc., 6 
B. T. A. 1315; S. L . Fowler , 6 B. T. A. 250; W. Fleis- 
schaker , 7 B. T. A. 389; Walter & Co., 10 B. T. A. 620; 
Western Wheeled Scraper Co., 14 B. T. A. 496; Charles 


11 


C. Lewis Co ., 16 B. T. A. 61. Then where is the 
authority or propriety of doing so in this case? 

In Tucker v. Alexander, 48 S. Ct. 45; 275 U. 8. 228, 
the Supreme Court, reversing the Circuit Court, held 
that the parties could by stipulation frame the issues 
in the trial court, as was done in that case. If the 
parties could thus waive some phase of the question 
there in framing the issues, why should not the same 
rule apply in the instant case where the parties f ramed 
the issue by the pleadings? 

It might be argued that the Board only sought to 
give the correct answer to the facts as it saw thejn, but 
suppose part of the facts were missing. Under the 
pleadings petitioner w~as required only to provk that 
there was no liquidating dividend in 1921. Thejre w^as 
no claim by appellee that there was a regular dividend 
out of earnings. It was either a case of a liquidating 
dividend as contended by appellee, or no deficiency. 
If the issues in the other cases which were consolidated 
with this case for trial had not developed additional 
facts, the Board would have had nothing on wljich to 
predicate its decision on its re-framed issue. 

In other words, appellant made no effort to refute 
and offered no evidence in anticipation of the issue 
raised by the Board after the case was submitted. If 
he had been facing that issue at the trial he might 
easily have shown that the charge to him on thi Cali¬ 
fornia Company’s books was a liability of his which he 
afterwards repaid and that there was no thought or 
intention of making a distribution. Can the Board , 
after the case is submitted, hold appellant liable, on\ a new 
theory of its own, because he failed to prove what he was 
not required to prove in order to prevail upon the issue as 
framed? 

It is therefore submitted that appellant by his evi- 


i 
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dence overcame the presumption that a liquidating 
distribution was made in 1921 and conclusively proved 
that there was no liquidating dividend and is therefore 
entitled to a ruling that his 1921 income should not be 
increased by the alleged dividend. 

2. Did appellant receive a dividend or dividends from the 
California Company in 1921f 

The evidence shows that appellant had a running 
account with the California Company and that in the 
ledger account, which the company kept, it charged 
appellant with money advanced to him or for him and 
credited him with contributions and salary; that the 
balance of this account was in favor of the company in 
1921 when the company sold the ice cream and candy 
branch of its business; that the proceeds of the sale 
were turned over to and charged to appellant in said 
account. 

The Commissioner of Internal Revenue held that, 
inasmuch as the company was quitting business, the 
proceeds from the sale, which were turned over to 
appellant and charged to him, together with the balance 
in his account, constituted a taxable liquidating divi¬ 
dend. The evidence at the trial refuted the theory of 
a liquidating dividend and disclosed that even if there 
was one, it was non-taxable because appellant had not 
received back his cost for his stock, but the Board held 
that there was a distribution to appellant from earnings 
which became a taxable dividend under the provisions 
of Section 201 of the Revenue Act of 1921. Of course 
the Board could not under its theory include in the 
dividend the amount which had been charged to 
appellant prior to January 1, 1921, so it excluded that 
amount, or $34,344.53, from the so-called taxable 
dividend. 
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The pertinent provisions of the statute are set out 
above. Section 201(a) provides that any "distribu¬ 
tion” made by a corporation to its shareholders or 
members is a dividend for income tax purposes. But 
what is a "distribution?” The word is defined in 
18 C. J. 1291 as follows: 

"The act of distributing or dispensing] the a,ct of 
dividing or portioning among several or ipany; 
the act of dividing or making an apportionment; 
apportionment.” 

Other authorities give similar definitions,—all implying 
an equitable apportionment among two or more pajrties 
according to their respective interests. 

There is no reason to assume that Congress dicj not 
use the word in its ordinary sense; that is, meaning an 
apportionment or division among the shareholders of a 
corporation in proportion to their interests, including 
the passing of title to the thing distributed. If this is 
correct, then no distribution was made because fhere 
was no apportionment between the stockholders and 
there was no intention of passing title to appellant. 

When a corporation makes a distribution, it doek not 
charge the ones to whom it is made but, on the contrary, 
it credits the stockholders and charges surplu$, or 
profits, or some such account. The fact that appdllant 
was charged on the books of the California Company 
is prima facie evidence that he owed that amouht to 
the corporation. 

Books and records are the best evidence of the pets, 
resolutions, and proceedings of corporations. 

Fletcher on Corporations , p. 4047. j 

Boggs v. Lakeport Agriculture Assn., Ill Cal. 

354, 43 Pac. 1106. 

Nixon v. Goodwin, 3 Cal App. 358, 85 Pac. 169. 


There is not One iota of evidence indicating that the 
California Company intended to make a distribution 
or that appellant intended to keep as his own the 
amounts charged to him. This is only an assumption 
on the part of the Board, which it has no right to make 
and which it could make only by ignoring the evidence, 
and the best evidence, which is the books of the corpora¬ 
tion. It should be noted that the preferred stock 
issued to the California Corporation was also charged to 
appellant, but Ithere is no contention that this also 
constituted a dividend or that title passed to appellant. 

Appellant, while owning the most of the stock, was 
not the sole stockholder. There is no evidence that 
the other stockholders shared in any distribution. In 
fact, the evidence is to the contrary,—that no dividend 
was declared. iA dividend must be in proportion to 
stockholdings. Fletcher on Corporations , Vol. 0, page 
6104 et seq. 

The right to declare dividends or to make distribu¬ 
tions is vested in the corporation and not in the Com¬ 
missioner of Internal Revenue or Board of Tax Appeals. 
They must take matters as they find them because the 
law does not empower either of them to interfere with 
the lawful acts of taxpayers for the purpose of increasing 
the income tax. They must tax income as they find it. 

It would be fraud upon other stockholders and upon 
the creditors to hold that amounts charged to appellant 
on the California Company’s books were in fact not 
assets of the Company but gifts to him, thus depriving 
the minority stockholders of their rights to participate 
and depriving creditors of their protection under the 
law. But such is the purport of the Board’s decision. 

In Frank E. Taplin, 12 B. T. A. 1264, the Board held 
that the taxpayer had received a dividend from a cor¬ 
poration equivalent to the difference between the price 
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paid by him and the fair market value of the property 
which he bought from the corporation. In a dissecting 
opinion one member of the Board stated that the 
Board’s decision was not based on facts or evidenc<b but 
upon “an inference that does violence both to the evi¬ 
dence and to reason.” The case was appealed to the 
United States Circuit Court of Appeals for the pixth 
Circuit and that Court, in reversing the decision of 
the Board, said (41 Fed. (2d), 454): 

“The transaction (sale to Taplin) was never 
authorized or approved by any corporate action. 
The adverse corporate interests were not repre¬ 
sented. Such a deal is subject to severe scrutiny. 
* * * But it was valid until avoided, and no 
steps were ever taken by minority stockholders to 
overturn it nor was it questioned from any source 
until the determination of the Commisionqr (of 
Internal Revenue) * * * that the sale was only 
a pretense; that it was not in good faith bup was 
a scheme by petitioners to avoid taxation jupon 
their dividends. This is equivalent to a change of 
fraud against the Government and fraud is never 
presumed. It must be proven by clear anq con¬ 
vincing evidence. * * * Income can not be created 
by fiat alone. ” 

In reversing the decision of the Board of Tax Appeals 
in Wagner v. Lucas , 38 Fed. (2d) 391, this Court speak¬ 
ing through Mr. .Justice Van Orsdel said: 

“ (1) It is true that the court, in tax cases as well 
as in other matters, where a corporation is $ one- 
man corporation, may look through the corporate 
entity, and where necessary to accomplish the 
ends of justice or prevent fraud, attach responsi¬ 
bility to the individual. We think, however), that 
there is no occasion for the application of this 
rule in the present case. There is no evidence of 
fraud.” 
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In that case, as in the case at bar, the Commissioner 
of Internal Revenue and the Board of Tax Appeals, 
in the absence of any claim or proof of fraud, sought 
to set aside corporate acts and corporate records and 
hold that there was taxable income where otherwise 
there was not. 

In Byrd Printing Co ., 15 B. T. A. 55, where the 
material facts are very similar to those in the case at 
bar, the Board held that the amounts withdrawn by 
the president of the corporation and charged to him on 
the corporation’s books were bona fide accounts receiv¬ 
able of the corporation. 

It is well recognized that a construction which makes 
an act unlawful or fraudulent will not be permitted 
or indulged in when another equally plausible con¬ 
struction makes it legal. 

So in this case it is perfectly plausible to hold that 
the charge on the California Company’s books against 
appellant was bona fide and represented an asset of 
the corporation. There is absolutely no evidence to 
the contrary and a great deal more of corroborating 
evidence might have been offered had the issue framed 
by the pleadings required it (as discussed above). At 
least no one can say that it could not have been offered 
and the Board took an unfair position in holding appel¬ 
lant responsible for not offering it when it was not 
necessary to prevail upon the issue in the case. 

The Commissioner of Internal Revenue presumed 
that a distribution in liquidation had been made. This 
presumption of his was in law presumed to be correct. 
But the uncontradicted evidence overcame the pre¬ 
sumption and stands unrefuted. The charge on the 
California Compan} r books is the very opposite of a 
distribution. Yet the Board indulged in another 
presumption,—this time that there was a regular divi- 
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dend and not a liquidating dividend. But there is no 
sacredness about the Board’s decisions. They must be 
confined to the issues and be based on the evidence 
and the law. When the best evidence is offered (als the 
book records in this case) and there is nothing to nefute 
its correctness, the Board has no option but to Jibide 
by the evidence and it is error to indulge in unwarranted 
fanciful presumptions. 

The Board was correct in attaching no weight tjo the 
entries made in 1924 on the ledger sheet which 
evidence because they were made by the comp 
accountant after an examination of the comp 
books by a revenue agent and apparently at the sug¬ 
gestion of the revenue agent. But this is not tijue of 
the original entries on that sheet which were m^de in 
1921. They represent the action and intent of the 
corporation and speak for themselves. There is no 
charge of any fraud, no evidence to refute them, and so, 
no presumption as to incorrectness can arise. 

It is therefore submitted that, if the Court should 
not hold with appellant on the first proposition dis¬ 
cussed above, it should hold that appellant received no 
taxable dividend or distribution from earnings in 
from the California Company. 
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3. If appellant did receive dividends from the California 
Company in 1921 , what was the amount thereof? 

It is patent that under the provisions of Sectioh 201 
of the Revenue Act of 1921, set out above, a taxable 
dividend or distribution can not exceed the earrings of 
the corporation. Therefore, if the Court does not 
agree with appellant on either of the two foregoing 
propositions, it is proper to determine the amount 
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of earnings of the California Company available for 
dividend distributions in 1921. 

Section 201(f), supra, provides that any distribution 
made during the first 60 days of the year 1921 shall 
be deemed to have been made from earnings accumu¬ 
lated during the preceding taxable years. Since the 
charges to appellant on the company’s books indicate 
the dates of the so-called distributions and since the 
bulk of the total amount was within the first sixty days 
of 1921, it becomes necessary to determine the un¬ 
distributed earnings of the company on January 1,1921. 

“Appendix A” attached hereto and made a part 
hereof, shows the total undistributed earnings of the 
California Company on January 1, 1921. In that 
computation the total amount of surplus, profits and 
reserves on January 1, 1921, as set out in the computa¬ 
tion of invested capital by appellee (R. 42) is reduced 
by the 1920 income tax liability of the company 
(Fawcus Machine Co. v. U. S., Sup. Ct. Jan. 5, 1931, 
not yet reported) and also by the net balance in appel¬ 
lant’s account on January 1, 1921. This latter on the 
theory that if charges to appellant are dividends, then 
he must have received dividends in that amount prior 
to 1921. The total undistributed earnings shown therein 
is 8110,661.35. 

“Appendix B,” attached hereto and made a part 
hereof, shows the total amount which the Board found 
to be the taxable dividend in 1921; namely, 8158.528.14. 
Of this amount 8157,120.28 represents the so-called 
taxable distributions during the first 60 days. 

It is therefore obvious that the Board, on its theory 
of the case, overstated the amount of taxable dividends 
by 846,458.93. 

The Board also presumed that 812,093.46 was dis¬ 
tributed to appellant (R. 27) although this amount 
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was not charged to him on the corporation books and 
the evidence shows that it was an amount paid bp the 
Delaware Company to the California Company. The 
Commissioner of Internal Revenue treated this item 
as “profit realized on sale of assets to Delaware corpora¬ 
tion by California corporation.” In the California 
Company case, No. 5235, the Board rightfully held 
that the item did not represent profit to that company, 
all of which shows the fallacy and inaccuracy of the 
Commissioner’s determinations. 

It is therefore submitted that, if the Court doe^ not 
agree with appellant on either one of the two foregoing 
propositions, it must hold that the taxable dividend 
as determined by the Board in the amount of 
8158,528.14 should be reduced by 846,458.93. 

i 

VII. CONCLUSION. 

j 

In view of the foregoing it is respectfully submitted 
that this Court should hold : 

1. That appellant prevailed upon the issue before the 

Board and that the Board had no right to rajse a 
new issue; or 

2. That there was no taxable distribution by the 

California Company in 1921; or 

3. That, if there was a taxable distribution to appel¬ 

lant, the amount thereof as found by the B^ard 
should be reduced by 846,458.93, and 

4. That appellant should have judgment for cost$. 

Respectfully submitted, 

■ i 

Geo. E. H. Goodner, 
Munsey Building, 
Washington, D. C. 
Attorney for Appellant. 
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APPENDIX “A.” 

Computation of earned surplus and undivided profits 
of L. J. Christopher Company of California available 
for payment of dividends on January 1, 1921, as 
shown by the computation of its invested capital by 
the Commissioner of Internal Revenue appearing on 
page 42 of the record. 


Surplus.. $51,839.36 

Undivided profits. 111,376.46 

Reserve for losses. 5,434.89 

Reserve for income taxes. 5,982.48 

L. J. Christopher. 174.22 

Capital assets. 910.85 


Total. $175,718.26 

Less: 


1920 income tax of L. J. 

Christopher Company of 
California (Item 5, p. 43 

of record). $30,712.38 

Balance charged to L. J. 

Christopher in his account 
on books of L. J. Chris¬ 
topher Company of Cali¬ 
fornia (Sheet opposite p. 

42 of record) . 34,344.53 


Total. 65,056.91 


Balance, representing total undistributed 
earnings of L. J. Christopher Company 
of California on January 1, 1921, from 
which taxable dividends could be paid 
during the first 60 days of 1921, under 
section 201(f) of the Revenue Act of 
1921.i. $110,661.35 
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APPENDIX “B.” 

Showing amount of taxable dividends distributed by 
L. J. Christopher Company of California to L. J. 
Christopher (appellant) during the first 60 days cjf 
1921, as determined by the Board of Tax Appeals 
in its decision. 

Total dividends determined by Commis¬ 
sioner of Internal Revenue (R. 41). $192,872.67 

Amount excluded by Board of Tax Ap¬ 
peals because charged to L. J. Christo¬ 
pher on California Company books be¬ 
fore January 1, 1921 (Board’s opinion 
R. 27).. 34,344.5k 


Total Taxable dividends as determined 

by the Board of Tax Appeals. 

Amounts included in above which were 
charged to L. J. Christopher (appellant) 
within the first 60 days of 1921 (R. 41) : 
2/15/21 Balance due L. J. 

Christopher 


Company of 

California. ... $66,464.81 

2/15/21 Cash from sale to 
L. J. Christo¬ 
pher Company 
of Delaware. 125,000.00 


Total. $191,464.81 

Less: 

Balance in account of L. J. 

Christopher on January 

1, 1921. 34,344.53 


8158,528.14 


Taxable distribution during 
first 60 days of 1921, as 
determined by the Board 
of Tax Appeals. 157,120.28 


Taxable distribution after first 60 days as 
determined by Board of Tax Appeals... 


157,120.2$ 


$1,407.86 












5 - ' r 


of 

DiSTRiCl: OF C0LUMB8 
PILED 


1 5 m 


No. 








In the Court of Appeals of the District of 

Columbia 

October Term, 1931 

L. J. Christopher, appellant 

v. - 

Commissioner of Internal Revenue, appellee 



APPEAL FROM THE EXITED STATES BOARD OF TAX APPEALS 


G. A. YOtTNGQTTIST, 
Assistant Attorney General 

J. LOUIS MONARCH, 
JOHN G. EEMEY, 

Special Assistants to the Attorney General 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue, 

NATHAN GAMMON, 

Special Attorney, Bureau of Internal Revenue, 

Of Counsel. 




r 


INDEX 


» 




► 


»> 


* 




* 


Page- 


Previous opinion -- 1 

Jurisdiction_ 1 

Question presented_ 2 

Statutes and regulations involved-- 2 

Statement of facts--- 5 

Summary of argument- 10 

Argument_ 11 

The Board of Tax Appeals properly concluded that the 
profits of the California Company received by the appellant 
during the year 1921 were constructive dividends. 

Conclusion.... 20 

CITATIONS 

Cases: 

Allen v. Wilson, 28 Fed. 677_ 13 

Atherton v. Beaman, 264 Fed. 87S_ 12 

Board of Tax Appeals v. United States, 37 F. (2d) 442_ 19 

Burnet v. Houston, 2S3 U. S. 223_ 16 

Chattanooga Sav. Bank v. Brewer, 17 F. (2d) 79_ 12 

F. G., Inc., v. Commissioner, 47 F. (2d) 541_ 15 

Guarantee Bond & Mortgage Co. v. Commissioner, 44 F. (2d) 

297..... 16 

Hadley v. Commissioner, 36 F. (2d) 543_ 13 

Hughes v. Commissioner, 38 F. (2d) 755_ 19 

Hurwitz v. Commissioner, 45 F. (2d) 780_ 19 

Leland et al. v. Commissioner, decided June 10, 1931_ 14 

Lewis-Hall Iron Works v. Blair, 23 F. (2d) 972_ 19 

McCaughn v. McCahan, 39 F. (2d) 3_ 14 

Ratcliff v. Clendenin. 232 Fed. 61_ 13 

Seufert Bros. Co. v. Lucas, 44 F. (2d) 528_ 19 

Statutes—Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 201_ 2 

Sec. 213_ 4 

Miscellaneous—Treasury Regulations 62: 

Art. 53_ 4 

Art. 1541_ 4 

Art. 1542. 5, 

75586—31-1 m 






























In the Court of Appeals of the District hf 

Columbia 

October Term, 1931 
— 

No. 5234 

L. J. Christopher, appellant 

v. 

Commissioner of Internal Revenue, appellee! 

APPEAL PROM THE UNITED STATES BOARD OF TAX APPEALS 

I 

BRIEF FOR APPELLEE 

I 

— 

I 

PREVIOUS OPINION 

I 

The only previous opinion is that of the United 
States Board of Tax Appeals (R. 23-31), which is 
reported in 13 B. T. A. 729. 

JURISDICTION 

The appeal herein involves a deficiency in income 
tax for the year 1921 in the amount of $69,428j.62, 
and is taken from a final order of redeterminatjion 
entered by the Board of Tax Appeals on February 
15, 1929. (R. 32.) The case is brought to this 
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court by petition for review filed August 14, 1929' 
(R. 35-40), pursuant to the Revenue Act of 1926, 
c. 27, 44 Stat. 9, 109, 110, Sections 1001, 1002, and 
1003, and pursuant to a stipulation entered and 
filed August 14,1929 (R. 33). 

QUESTION PRESENTED 

Whether certain amounts withdrawn by appel¬ 
lant in 1921 from L. J. Christopher Company of 
California represent taxable dividends. 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 201. (a) That the term “dividend” 
when used in this title (except in paragraph 
(10) of subdivision (a) of section 234 and 
paragraph (4) of subdivision (a) of section 
245) means any distribution made by a cor¬ 
poration to its shareholders or members, 
whether in cash or in other property, out of 
its earnings or profits accumulated since 
February 28, 1913, except a distribution 
made by a personal-service corporation out 
of earnings or profits accumulated since De¬ 
cember 31, 1917, and prior to January 1, 
1922. 

(b) For the purposes of this Act every dis- 
tributipn is made out of earnings or profits, 
and from the most recently accumulated 
earnings or profits, to the extent of such 
earnings or profits accumulated since Febru¬ 
ary 28, 1913; but any earnings or profits 
accumulated or increase in value of property 
accrued prior to March 1, 1913, may be dis- 
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tributed exempt from the tax, after the earn¬ 
ings and profits accumulated since February 
28,1913, have been distributed. If any such 
tax-free distribution has been made, the dis¬ 
tributee shall not be allowed as a deduction 


from gross income any loss sustained ftom 
the sale or other disposition of his stoclj: or 
shares unless, and then only to the extent 
that, the basis provided in section 2021 ex¬ 
ceeds the sum of (1) the amount realized 
from the sale or other disposition of such 
stock or shares, and (2) the aggregate 
amount of such distributions received by 
him thereon. 

(c) Any distribution (whether in cash or 
other property) made by a corporation to> its 
shareholders or members otherwise than out 
of (1) earnings or profits accumulated since 
February 28,1913, or (2) earnings or profits 
accumulated or increase in value of property 
accrued prior to March 1, 1913, shall be ap¬ 
plied against and reduce the basis provided 
in section 202 for the purpose of ascertain¬ 
ing the gain derived or the loss sustaibed 
from the sale or other disposition of the 
stock or shares by the distributee. 


(f) Any distribution made during the 
first sixty days of any taxable year shall be 
deemed to have been made from earnings or 
profits accumulated during preceding tax¬ 
able years; but any distribution made dur¬ 
ing the remainder of the taxable year shall 
be deemed to have been made from earnings 
or profits accumulated between the close of 
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the preceding taxable year and the date of 
distribution, to the extent of such earnings 
or profits, and if the books of the corporation 
do not show the amount of such earnings or 
profits, the earnings or profits for the ac¬ 
counting period within which the distribu¬ 
tion was made shall be deemed to have been 
accumulated ratably during such period. 
This subdivision shall not be in effect after 
December 31,1921. 

Sec. 213. That for the purposes of this 
title (except as otherwise provided in section 
233) the term “gross income’’— 

(a) Includes gains, profits, and income 
derived from * * * interest, rent, divi¬ 
dends, securities, * * * or gains or prof¬ 
its and income derived from any source 
whatever. * * * 

Treasury Regulations 62, promulgated under the 
Revenue Act of 1921: 

Art. 53. Examples of constructive re¬ 
ceipt. — * * * Dividends on corporate 
stock are subject to tax when unqualifiedly 
made subject to the demand of the stock¬ 
holder. See section 201 of the statute and 
articles 1541-1549. * * * 

Art. 1541. Dividends. —Dividends for the 
purpose of the statute comprise any distribu¬ 
tion in the ordinary course of business, even 
though extraordinary in amount, made by a 
domestic or foreign corporation to its share¬ 
holders out of its earnings or profits ac¬ 
cumulated since February 28, 1913. * * * 
A taxable distribution made by a corpora¬ 
tion to its stockholders or members shall be 
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included in the gross income of the dis¬ 
tributees when the cash or other property is 
unqualifiedly made subject to their demands. 
See article 53. j 

Art. 1542. Source of distribution .—* * * 
(b) Every distribution made by a cor¬ 
poration during the first 60 days of a taxable 
year shall be deemed to have been made frpm 
earnings or profits accumulated during pre¬ 
ceding taxable years. Every distribution 
made during the remainder of the taxable 
year after the first 60 days shall be deenied 
to have been made from earnings or promts 
accumulated during the taxable year ub to 
the date of the distribution to the extent of 
such earnings or profits. The presumptions 
contained in this paragraph affect the de¬ 
termination of invested capital for the pur¬ 
pose of the excess-profits tax, and are not 
in effect after December 31,1921. They h|ave 
no effect upon the rates at which dividends 
paid in 1921 and subsequent years are taied. 
In ascertaining whether or not a distribu¬ 
tion was made out of earnings or profits 
of the taxable year there should first! be 
set aside a proper reserve for the payment 
of accrude income and exeess-prbfits 
taxes. * * * 

I 

STATEMENT OF FACTS 

The facts as found by the Board of Tax Appeals 
are substantially as follows (R. 14^-23) : j 

L. J. Christopher entered the wholesale and re¬ 
tail ice cream, candy, and confectionery business 
in the year 1887 in Los Angeles, California, with 
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a capital of approximately $50,000. The business 
was successful and steadily increased in value. 
Prior to the year 1914, he had acquired certain real 
estate and had built thereon an extensive plant. 
The sales grew in volume and by 1914 he was selling 
ice cream in many of the surrounding towns and 
cities. In 1914 he organized the L. J. Christopher 
Company of California under the laws of Cali¬ 
fornia, with a capital stock of $400,300, and trans¬ 
ferred to it all of the assets of the business, includ¬ 
ing the good, will in consideration of all of its 

i 

capital stock except a few qualifying shares. 

L. J. Christopher was at all times president of 
the California Company and the owner of all its 
shares of stock except the qualifying shares and 
certain small blocks of stock held by employees, 
all of which were taken over by L. J. Christopher 
prior to the sale hereafter referred to for par and 
interest on such par value at the approximate rate 
of seven per cent. From the date of its incorpora¬ 
tion down to and including the year 1924 Cali¬ 
fornia Company made no formal declaration of 
dividend. During said period L. J. Christopher 
withdrew from the earnings of California Company 
from time to time moneys and other personalty. 

These amounts were charged against him on the 
books of California Company. The private ac¬ 
count of L. J. Christopher as it appears on the 
ledger of California Company shows that as of 
February 28, 1920, said Christopher was charged 
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with the sum of $843.36 and that during the [re¬ 
mainder of that year he withdrew in cash and other 
items $46,270.92, and that these withdrawals were 
credited by salary in the amount of $11,000 jand 
other items amounting to $1,769.75, leaving a bal¬ 
ance charged against him as of December 31, 1920, 
of $34,344.53. The private account of L. J. Chris¬ 
topher as it appears from the ledger of California 
Company for the period January 1,1921, to Decem¬ 
ber 31, 1923, inclusive, is as follows: ! 

L. J. Christopher Company, Los Angeles 


1 

Date 

Description 

Post ref. i 

Charges 

Credits 

Dr. or 
Bal. Amt. 
Credit 

1 


Amounts forwarded . 


$34,344.53 


1 

1/31/21 

Cash Record . 

R. 6 . 

13,515.55 



J 

44 

A. P . - 

R. 1. 

1.25 


Li_ 

a 

Salary Jan... 

J. 727 B... 

47,861.33 

$1,000.00 


j_..... 





i 

16,861.33 

2/28/21 

Cash Record . _ . 

R. 6. 

20,095.60 

1 

| 

L 

44 

P. R. 

R. 2. 

7.88 

i 

_ _...I 

||. 

44 

Sundry . 

J. 737 A... 


500.00 1 

r. 

1 j --r^ 




67,964. SI 

1,500.00 i 

1 




I 

56,464. SI 



V. 740 . 

250,000.00 

J 

i 

4 

i 

i—t 

L6,464. SI 


The foregoing entries were made on the ledger of 
the California Company during the year 1921. 

The income of L. J. Christopher for the year jl921, 
as computed by respondent, was $220,999.06. j 
In February, 1921, L. J. Christopher Company of 
Delaware was organized under the laws of Delaware 
and thereupon acquired all the personal property 
of the California Company. The consideration 
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paid by Delaware Company to California Company 
under the bill of sale was $125,000 cash and 1,250 
shares of its 7 per cent preferred stock of the par 
value of $100 each. L. J. Christopher was at this 
time president of both corporations. The cash was 
paid by the check of Delaware Company payable to 
California Coippany. This check was endorsed by 
California Company to L. J. Christopher, who de¬ 
posited it in bank to his personal account. During 
1921 Delaware Company retired $25,000 par value 
of its preferred stock for the sum of $25,000. The 
check representing this payment was payable to and 
received by California Company and by it endorsed 
to L. J. Christopher, who deposited it in bank to his 
personal account. Prior to the sale to Delaware 
Company, California Company had placed orders 
for goods at a sale price of $12,093.46 and had paid 
this sum to the sellers. The goods were received 
subsequent to the sale and turned over to Delaware 
Company, who thereupon paid to California Com¬ 
pany the price, $12,093.46. California Company 
did not dissolve after the sale of part of its assets 
to Delaware Company and is now in existence, 
holding and controlling its remaining assets. 

The following additional statement of evidence 
was filed by the appellant as a part of the record in 
this case without objection thereto by the appellee: 

The following statement shows the manner in 
which the Commissioner of Internal Revenue com¬ 
puted the amount of $192,872.67, which he included 
in income of appellant as a dividend from the L. J. 
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Christopher Company of California in 
(R. 41): 


1921 


2/15/21. Balance due L. J. Christopher Co. (Calif. 

Corp.)_ 

2/15/21. Cash received from L. J. Christopher Co. of 
Del. on sale of assets by the L. J. Christopher 
Co. of Calif., to the L. J. Christopher Co. 

of Delaware_ 

Cash received from L. J. Christopher Co. of Del¬ 
aware in cancellation of 250 shares pfd. stock, 
the property of L. J. Christopher Co. 

of Calif_ 

Profit realized on sale of assets to Del. Cor¬ 
poration by California corporation_ 

Accrued interest on Liberty Bonds sold Mr. 
Christopher during year_ 


Less: 


m 


, 464. 81 


125, 000. 00 


*>A 000. 00 
12, 093.46 
174,22 


228, 732. 49 


General expense- $3.70 

Unexpired taxes_ 2,022.06 

Unexpired insurance_ 4,512.78 

Federal taxes paid by Mr. Christopher_ 29,321.28 

- 34,$59.S2 


19% 872. 67 

. J 

Mr. St. Cuir Hookstratton, a witness on behalf 
of appellant, testified that the item of $12,(j93.46, 
appearing in the foregoing statement, represented 
a reimbursement to the L. J. Christopher Coifipany 
of California by the L. J. Christopher Company of 
Delaware, for goods purchased by the former and 
turned over to the latter, and that the samb item 


had been charged to L. J. Christopher by the 
missioner of Internal Revenue and included 


Com- 
in his 


1921 income. (R. 41.) 

See photostat copy of the ledger sheet shbwing 
the private account of L. J. Christopher (jn the 
books of L. J. Christopher Company of California 
from January 1,1921, to December 31,1923. The 
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entries appearing in the upper right-hand corner 
of said ledger sheet and segregated by the irregular 
line drawn thereon in red are the only entries 
made in said account in the year 1921. All other 
entries appearing on said sheet were made some 
time after the books and records of the Company 
had been examined by an Agent of the Bureau of 
Internal Revenue in the year 1924. (See photo¬ 
stat of General Ledger Account Record between 
pages 42 and 43.) 

The Commissioner of Internal Revenue deter¬ 
mined that the appellant received distributions in 
the net amount of $192,872.67, and held this 
amount to be a dividend and taxable as such. 
(R. 10.) The Board of Tax Appeals held that the 

total net distribution determined bv the Commis- 

•/ 

sioner ($192,872.67) should be reduced by $34,- 
344.53, the amount charged against the appellant 
on the books of the company as of December 31, 
1920, and that the remainder ($158,528.14) was 
taxable to appellant in 1921 as a dividend. (R. 27.) 
Appellant seeks a review of the Board’s deter¬ 
mination. 

SUMMARY OF ARGUMENT 

The entire issue of capital stock of the California 
Company, except qualifying shares, was owned by 
the appellant who absolutely controlled and di¬ 
rected the company’s operations. He withdrew 
money and property as he needed them without 
any formal declaration of a dividend. He executed 
no notes or evidences of indebtedness for the with- 
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drawals and paid no interest thereon. Where prof¬ 
its are available for distribution such withdrawals 

i 

represent taxable dividends and not a debt created 
in favor of the corporation. 

Appellant’s contention that the taxable dividend 
is overstated by the amount in excess of the undis¬ 
tributed earnings of the company as of January 1, 
1921, is without merit in view of the plain pro¬ 
visions of Section 201 (b) which defines the sofirce 
of every distribution to be the most recently accu¬ 
mulated earnings or profits. It was incumtfent 
upon the appellant to show not only the undistrib¬ 
uted profits on January 1,1921, but also the profits 
of the company from January 1,1921, to date of dis¬ 
tribution. This he has failed to do despite the fact 
that he was given an opportunity to place in (evi¬ 
dence the records in his possession. The Comjnis- 
sioner’s determination must therefore stand. 


ARGUMENT 

The Board of Tax Appeals properly concluded that the 
profits of the California Company received by the ap¬ 
pellant during the year 1921 were constructive dividends 

l 

Appellant contends that the amounts withdrawn 
by him were not a distribution of profits by the 
California Company taxable as dividends id his 
hands but a debt created in favor of the corpora¬ 
tion. It is submitted that this contention finjs no 
support in the record. 

The California Company was a one-man corpora¬ 
tion absolutely controlled and operated by tlxe ap¬ 
pellant who owned all its capital stock except quali- 
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fying shares. He withdrew money and property 
whenever he needed them without any formal dec¬ 
laration of a dividend. (R. 16.) He executed no 
notes or evidences of indebtedness, paid no inter¬ 
est, and none was charged against him, and there is 
no evidence of an intention to repay the amounts 
withdrawn. These facts conclusively demolish the 
contention that the withdrawals were debts. In 
Atherton v. Beaman (C. C. A. 1st), 264 Fed. 878 r 
withdrawals were made by two stockholders who 
owned all the capital stock of a solvent corporation. 
Though there was no vote of the directors author¬ 
izing payment of dividends, the court treated the 
withdrawals as dividends holding that this was a 
method devised by the parties in interest of dis¬ 
tributing profits in which they alone were inter¬ 
ested. The case of Chattanooga Saw. Bank v. 
Brewer (C. C. A. 6th), 17 F. (2d) 79, certiorari 
denied, 274 U. S. 751, is directly in point. Two 
stockholders owning all the capital stock withdrew 
funds from the business without corporate action 
or authority, charging the withdrawals to them¬ 
selves on the books of the corporation. It was held 
that such withdrawals constituted a taxable divi¬ 
dend and not loans as contended by the taxpayer. 

Appellant further contends that the distribu¬ 
tion was not a dividend since the evidence fails to 
show that the holders of the qualifying shares par¬ 
ticipated in the distribution. Granting that the 
beneficial ownership of the qualifying shares was 
not in the appellant, the absence of a distribution. 
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in proportion to stockholdings does not relieve from 
taxation the withdrawals made by appellant. 
Stockholders are estopped from challenging tjhe 
authority of the owner who is also the manager of 
a corporation to pay dividends not in proportion) to 
stockholdings when they acquiesced in the exercise 
by him of all corporate powers for years. Ratcliff 
v. Clendenin (C. C. A. 8th), 232 Fed. 61; Allerl v. 
Wilson, 28 Fed 677. This court said in Hadley v. 
Commissioner, 36 F. (2d) 543, where the distribu¬ 
tion was not made in exact proportion to stockhold¬ 
ings (p. 544): 

We think this does not change the legal 
effect of the transfer of the funds from the 
dominium and control of the corporation 
into the dominium and control of the stock¬ 
holders. * * * 

and held that a division of the profits between the 
two stockholders who owned all the stock except one 
share was a constructive dividend whether or | not 
it was so intended by the directors or stockholders. 

That no formal dividend declaration is necessary 
where all the stock is owned by a single individual 
is amply supported by the authorities already cited. 
It is submitted that the withdrawals by thel ap¬ 
pellant in 1921 from the California Company are 
taxable as dividends under Section 201 of the Act. 
The cases cited by appellant need not be discussed 
since they involve imputations of fraud and uo 
fraud is here imputed. 
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Appellant [contends that the Board of Tax Ap¬ 
peals overstated the amount of his taxable divi¬ 
dends by $46,458.93, the amount in excess of 
$110,661.35, the undistributed earnings of the Cali¬ 
fornia Company as of January 1,1921. The argu¬ 
ment is that since he received the bulk of his with¬ 
drawals within the first sixty days of 1921, he can 
not in view of Section 201 (f) be charged with 
dividends in excess of the amount of the undis¬ 
tributed earnings of the corporation as of January 
1, 1921. This is a plain misconstruction of the 
statute. Section 201 (b) of the Revenue Act of 
1921 reads: 

For the purposes of this Act every dis¬ 
tribution is made out of earnings or profits, 
and from the most recently accumulated 
earnings or profits, to the extent of such 
earnings or profits accumulated since Feb¬ 
ruary, 1913. * * * 

This section creates a conclusive presumption 
that everv distribution to stockholders is a divi- 
dend to the extent that there are earnings available. 
McCaugJin v. McCahan (C. C. A. 3d), 39 F. (2d) 3; 
LeJand et al. v. Commissioner (C. C. A. 1st), de¬ 
cided June 10, 1931, not yet reported. 

Section 201 (f) affects only the determination of 
invested capital for the purpose of the excess profits 
tax and has no effect upon the rates at which divi¬ 
dends paid in 1921 are taxed in the hands of the 
distributee (Reg. 62, Art. 1542 b). Every distribu¬ 
tion whether made during or after the first sixty- 
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day period is a taxable dividend if made out of earn¬ 
ings or profits accumulated since February 28,1913 
(Sec. 201 (a)), and the distribution is presume^, to 
be made from the most recently accumulated earn¬ 
ings (Sec. 201 (b)). It is clear, therefore, that, 
oven though the present distribution is considered 

i 

to be made from earnings accumulated prior to Jan¬ 
uary 1, 1921, “to the extent of such earning^ or 
profits,” it will exhaust such earnings and the ex¬ 
cess distributed must be considered to have been 

i 

made out of earnings accumulated between January 
1, 1921, and the date of distribution. The buijden 
was on appellant to show not only the total ambunt 
of undistributed earnings of the California Com¬ 
pany as of January 1, 1921, but also to show the 
company’s earnings or profits between December 
31, 1920, and the date of distribution. This h^ has 
failed to do. The Commissioner having deter¬ 
mined that the distributions were paid out of gam¬ 
ings and profits, the burden was upon the appellant 
to prove that they were not so made. Although the 
books were available at the hearing, he failed to 
introduce evidence thereupon to overcome this bur¬ 
den of proof. F . GInc . v. Commissioner (C. C. A. 
7th), 47 F. (2d) 541. 

The appellant further contends that the item of 
$12,093.46 should not be included in the total 

amount taxable as dividends. Prior to the sale of 
its property to the Delaware Company, the Cali¬ 
fornia Company had placed orders for goods! at a 
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sale price of $12,093.46 and had paid this sum to 
the sellers. (R. 21.) The goods were received 
subsequent to the sale and turned over to the Dela¬ 
ware Company, and this company thereupon paid 
the California Company the price, $12,093.46. The 
Commissioner determined that this amount was 
income to the appellant. The latter contends that 
because this item is not found in the transcript of 
his account as it appears on the ledger of the Cali¬ 
fornia Company it should not be treated as income 
to him. Though the legal presumption is in favor 
of the correctness of the Commissioner’s action 
{Guarantee Bond & Mortgage Co. v. Commis¬ 
sioner, 44 F. (2d) 297), appellant offered no testi¬ 
mony on this point. Where there is a failure of 
proof the Commissioner’s determination must be 
affirmed. Burnet v. Houston, 283 U. S. 223. 

The appellant finally contends that the only issue 
raised in the pleadings was whether or not the 
$192,872.67 distributed by the California Company 
was a liquidating dividend and that the Board was 
therefore without jurisdiction to determine that 
said amount was in fact an ordinary dividend. 

Appellant on page 8 of his brief charges the 
Board with making a misstatement in its opinion 
and supports the charge with an incompletely 
quoted extract from the opinion. A reference to 
page 24 of the record discloses that appellant omit¬ 
ted from his quotation the introductory phrase “In 
the brief filed in his behalf in these proceedings.” 


k. 
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Appellant does not deny that the contentions ^nu¬ 
merated by the Board were made in his brief, and r 
as the brief is not in the record, it would appear 
that the charge of misstatement was unwarranted. 

The statement accompanying the deficiency no¬ 
tice setting forth the Commissioner’s determina¬ 
tion from which the appeal to the Board was [filed 


reads as follows (R. 10) : I 

i 

The questions presented in your cas^ are 
where the amount of $192,872.67 repre¬ 
senting the net proceeds from the sale by the 
L. J. Christopher Company of California of 
certain of its assets to the L. J. Christopher 
Company of Delaware constituted a dividend 
to you subject to tax, and whether the pur¬ 
chase by you of stock in the Delawarp cor¬ 
poration in your own name was the act of a 
trustee. 


* 


* 


p 


The Solicitor is accordingly of the opinion 
that the amount so received by you, in so far 
as it represented taxable income, is properly 
to be regarded as a dividend and taxajble as 
such. (Italics ours.) 


The petition filed by appellant November 9' 1925, 
with the United States Board of Tax Appeals com 
tains the following averments (R. 5) : 

i 

4. The determination of the tax contained 
in said deficiency letter is based on tjhe fol¬ 
lowing errors: 

(a ) The addition to the income of taxpayer 
for the year 1921 of the sum of $192,p72.67 r 
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under the erroneous decision that this sum 
constituted a dividend subject to tax. 
(Italics ours.) 

The petition further states (R. 7) : 

The Commissioner in the sixty-day letter, 
on which this petition is based, took the posi¬ 
tion that the sum of $192,872.67 constituted 
a dividend to Mr. Christopher subject to tax 
and that Mr. Christopher was not a trustee 
for the L. J. Christopher Company of Cali¬ 
fornia. (Italics ours.) 

Taxpayer in support of his appeal relies in his 
petition to the Board upon the following propo¬ 
sitions of law (R. 7) : 

(d) That the laws of the State of Cali¬ 
fornia with respect to the winding up, dis¬ 
solution, and liquidation of a corporation 
and the distribution of its assets in such 
case apply to the transaction here in ques¬ 
tion and that such laws clearly show that the 
above contentions are well founded, and that 
the amount in question did not constitute a 
dividend liquidating or otherwise. (Italics 
ours.) 

Clearly both the deficiency notice and appellant’s 
petition to the Board defined the issue to be whether 
the amount of $>192,872.67 constituted a dividend 
taxable as such. Appellant, however, contends that 
the Commissioner’s answer to appellant’s petition 
to the Board narrowed the issue to whether this 
■amount represented a liquidating dividend. But 
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this court has held that the taxpayer’s petition to- 
the Board presents the issues between the taxpayer 
and the Commissioner whether the Commissioner 
answers the petition or not. Board of Tax Appeals 
v. United States, 37 F. (2d) 442, certiorari denied, 
281 U. S. 731. The petition filed with the Bbard 
gave it jurisdiction to make a redetermination of 
the deficiency. The correct amount of the jdefi- 

i 

ciency is the controlling question and not the 
method of arriving at it (j Hughes v. Commissioner 
(C. C. A. 10th), 38 F. (2d) (755), particularly 
where all the essential facts are before the Bpard. 
Seufert Bros. Co. v. Lucas (C. C. A. 9th), 44 F. 
(2d) 528. The Board may affirm the Commissioner 
on a ground not urged by him. Hurwitz v. Commis¬ 
sioner (C. C. A. 2nd), 45 F. (2d) 780. This (jourt, 
in Lewis-Hall Iron Works v. Blair, 23 F. (2d) 972, 
said (pp. 974^975) “where a judgment or orc^er is 
correct, it will not be reversed on appeal bepause 
the trial court has based its decision on insufficient 
or erroneous reasons or grounds, or has stated no 
reason therefor.” 

It is submitted that appellant has not been| mis¬ 
led since the issue involving the taxability! as a 
dividend of the amount here in controversy was. 
squarely before the Board. 
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CONCLUSION 

It is respectfully submitted that tbe decision of 
the Board of Tax Appeals is correct and should 
be affirmed. 
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